Labour Law: Complete Notes: Benedet: 2010/2011 Term 1 

· These notes are a compilation of my class notes, my notes from the textbook, and my notes from the course package.  

· The spelling and grammar below is atrocious, but I couldn't be bothered to fix it.  

· Good luck! Hopefully some of this is helpful. 



Legal Response to Labour Issues 

· Discrimination 

· hard to claim, but there are legal discrimination 

· becomes easier with clear standards and benchmarks 

· most remedies available only to those employees who have already less 

· Global Labour Standards 

· could be enforced via tariffs, tax incentives 

· non-citizens particularly vulnerable 

· income inequality 

· not directly a labour law question, but does have a labour implication 

Arthurs "The Transformation of Work, the Disappearnce of "Workers" and the Future of Workplace RegulatioN" 2009 

· from 1950s to 1970s, wokers enjoyed rising wages, more job security, greater workplace protections, and so on 

· we have stuff like minimum wages, progressive income taxation, living wage campaigns, etc as a result of unions and social democratic parties 

· all in the context of favorable labour market conditions, by an expanding and increasingly productive economy 

· changes started happeing in the 1970s 

· Changes 

· Technology 

· intensified the division of labour and its geographical dispersal 

· polarized workforce by creating some knowledge workers, but consigning unskilled workers to the margin 

· increasingly self-managed workers in knowledge sector, unskilled increasingly disciplined and monitored by computers 

· accelerating change and rapid obsolecense of woker skill 

· Shfit from Manufacturing to service 

· manufacturing jobs lost, moved to lower paying, less benefit jobs in the service sector with low levelf o unionization 

· flexibilization of the workforce 

· jobs no longer permanent, employees will be let go ASAP where needed 

· part=time, sort-time work used as a reserve army of labour 

· demography 

· increasingly heterogenous workforce, more women and visible minorities 

· young people older than they used to be when (and if) they get jobs 

· so more and more diverse, but perhaps solidarity more challenging 

· globalization 

· outscouring in a global labour market 

· emloyers have the option to move manufacturing and service jobs away from well-paid unionized workers to cheaper countries 

· mere threat of moving has downward effect on wages. 

· Disappearance of Workers 

· idea of people identified as "workers" or "working class" increasingly sounds anachronistic 

· people identify as consumer, or perhaps when experiencing unfairness as members of a disenfranchised group 

· solidarity building exercise of workers working together under poor conditions no longer exists 

· Shouldn't pretend some things haven't gotten better- working people are better off than they used to be, but as a qualtitative description of a group "workers" have disappeared as a sociological category 

· but in a quantitative sense, there are still a great many workers 

· and they have a lot to be mad about 

· income inequality, inequality in livign conditions, paritcipation in politicas, educational and occupational opportunities, etc.  

· but for whateever reason, labour movement in disarray 

· labour issues rarely central to political debates 

· unions increasingly unable to "deliver the vote"  

· labour ministries shrinking in response 

· workers not viewed as a constituency, but rather as a resource that must be trained, developed, and so in order to improve business 

· The future of workplace regulation 

· interest in creating new labour standards very low 

· as is restructing the labour market to ensure full employmnet 

· globalization and monetarist policies have put unemployment int he hands of bankers, and neo-liberalism makes regulation anatehma 

· collective bargainig weaked as well 

· US failure to pass card-check 

· even putatively pro-labour government aren't adopting new labour legislation 

· everyone focused on keepign the economy going 

· economy dictating policy to government 

· because the average worker and the average job is changing, labour policy needs to adjust 

· can't just focus on the male breadwinner in the vertically integrated company 

· different kinds of workers have different kinds of needs and must be accomodated 

· and unions sometimes view this as zero-sum, accomodating one person means depriving another 

· colective bargainign on a plant-to-plant basis makes little sense when everyone is changing jobs so ofte 

· flexible workforce aso makes provision of benefits more complicated, and part-time workforce often not getting access to these "employment" benefits.  

· manufacturing jobs no longer the norm 

· may need some transnational law since employers can pick up and leave 

· may need to consider who should be responsible for paying for the constant retraining necessary for a worker to adapt with the rapidly changing technology and employment 

· how do maximum hours, overtime, etc function in a "Just in time" world where businesses are expected to be open around the clock.  

· Three options 

· forget abotu labour law, and focus on human rights rather than workers' rights 

· try and work within capitalism and laissez fair 

· afterall, under capitalism some employers realized high-performance systems that reqarded "emplowered" workers and treated them well increased performance and productivity 

· try and resusicitate the labour movement 

· there are some new successful organizing campaigns among low-paid service workers 

· unions and social movements may unit to try and get gains for everyone via. living wages, work-life balance 

· professionals, skilled technicians, athletes all have new strategies and institutions of collective action that may be exportable.  

· this will depend to the extent that crises in capitalism will make people aware of the precariousness of their position, and remind them of the fallibility of capitalism 

· so it is possible that like the street railways being revived as LRT, labour standards may reappeare in the 21st centurty, re-engineered, renamed, and ready to go as a vehicle of a revived workers' movement towards the goal of social justice in the workplace. 

Fudge, The New Workplace: Surveying the Landscape 2009 

· looks at changes over time of the labour market 

· 1950s: Standard Employment Relationship 

· served as the basis of an historical compromise between workers, employers, and governments follow ww2 

· aimed at protecting employees from economic/social risk, reduce social inequality, increase economic efficiencies 

· highly regulated by laws and collective bargaining via union 

· members typically male, semi-skilled worker in a large industrial corporation 

· men supported women, women looked after children 

· few vicisble minoirties 

· in early 1970s public sector bargaining begins, real wages continued to rise and led to a rising Canadian union density 

· also, more and more women entered the labour force 

· 1980s: the Feminization of Labour 

· in 1980s productivity decreased and unemloyment and inflation grew 

· union membership peaked at 40 precent 

· women continued to enter the labour force in order to keep household livign standards stable in the face of falling male wages 

· women pressed for workplace rights, including protections from harrassment, job protection, pregnancy benefits, pay equity 

· meanwhile, labour market outcomes polarizing profoundly, and the old norm collapsing 

· Risk and Reward in the New Economy 

· Globalization and Neo-Liberalism 

· undercut the nationstate and the goals and means for labour protections 

· IMF and WTO blame labour market rgidiites for unemployment and poor performance 

· aim at decentrializing bargaining 

· new focus on employing every adult, male or female 

· workfare 

· more just-in-tiem requires more workplace flexibility 

· small business profliefarte, which meant fewer "Fordist" integreated procution enterprises 

· NAFTA led to ocntinental integration 

· benefits in Canada began to mirror the US, and our economic and welfare policies converged 

· tax cuts, expenditure cuts 

· Creating a Flexible Labour Market in Canada 

· Canada underwent a dramatic restructuring as a result of free trade and new logistic system 

· maunfacturing rapidly shrank, as did union denisty 

· very low in consumer services and financial and business services, much higher in public services 

· women slightly mor elikley to be unionized as a result of more likely to be teachers, nurses, etc 

· Young workers very rarely unionized 

· high levels of education increasingly required for all work 

· more people working for smaller companies, who pay less, prvide fewer benefits and job security, and union representation less common  

· more and more part-time, precarious work 

· especially for women and new immigrants, visible minorities 

· rarely room for promotion 

· while fewer jobs fit the "standard model", they still make up 63% of jobs 

· proportion of good and bad jobs have been constant 

· but quality of new jobs questionable 

· more likely to be temporary, ununoized, without a retirement plan 

· growth in real wages stagnant 

· male median income falling, while female median rising (thogh should regress ot the mean)  

· so polarization of income 

· some winners, some losers 

· this rising tide is not lifting all boats 

· labour supply also more heterogenous than ever, but visible minorities tend to be concetrated in metropolitan centers 

· paid less, less job security, more liekly ot be employed 

· women of colour more likely to do manual labour 

· visible minorities more likely to be low paid, face discrimination 

· aboriginal and disabled people also face hardship, poor employment outcomes 

· higher unemployment rates, lower education attainments 

· but they are fertile and will make upa larger and larger part of the population, some recent improvements in western Canada possibly as a result of tighter labour markets and improvement in education levels 

· disabled people as often unemployed 

· most could be employed, but tend to be clustered in non-standard jobs 

· biggest change participatin of woemn 

· majority of women, even those with children, are working 

· married with children often working part-time 

· increasing hours, particularly for men, has lengthened the standard work week and contributed to work-life conflict 

· the lengthening hourse, deterioation in wages puts household under pressure 

· women with children, young families, particularly vulnerale 

· need to work, but hard to support children on tose earnings 

· divorces on the rise, as are lone-parent ffamilies 

· Young people have to work harder and longer to make decent money 

· leading to lower fertility 

· old people forming a greater part of the popluation, and are working longer and longer 

· New Labour Law Norms for the New Economy?  

· union represtnation declining 

· little apetite to modify collective bargain legislation to make unionization easier 

· public services used to enforce labour stnadards and human rights also collapsing 

· the new economy is creating winners and losers, and most of those losers are traditionally disadvantaged gruops (particularly visible minorities)  

· Risign tide of economic prosperity has not lifted all bots 

· dspite decent growth, low unemployment and and all-time high employment rate, jobs are increasingly insecure, and the standarad employment relationship is deteriorating 

· need to retarget employment and labour law at the people who need it in the new labour market 

· should provide equal access for men and women, support lieflong learing, and accomodates diversity 

Arthur/Fudge: Fordist Model 

· Ford believed in paying his employees well, since they were also his customers 

· wanted a population where people had disposable income 

· Utopic? 

· women had few rights, as did minorities 

· women vulnerable to divorce, death of spouse, etc 

· women's movement rises in response and women move into the econom 

· as wages staganted, the idea that a single income could support a family became outdated.  

· did the move of women into the workforce cause this recession?  

Introduction to the Common Law Contract of Employment 

· Common law contract of employment is a normal contract between two parties, offer and agreement 

· exchanging capital for labour 

· in theory, terms of employment can be negotiated, but in reality this rarely occurs 

· the normal situation is the employer sets the terms and the employee can take it or leave it 

· indeed, often the employee doeasn't find out the terms of employment until after they've been hired 

· in specialized, highly skilled field this is less common and employees may play a role in setting the bargain 

· employment standards statutes putlimitations on the freedom to draft employment contracts  

· so the freedom to contract is subject to statutory limitations 

· for example in common law you could refuse to hire someone because of their race 

· cannot force someone into entering a contract 

· HRA allows a remedy here by complaint to tribunal 


Brian A., Langille & Guy Davidov, "Beyond Employees and Independent Contractors: A View from Canada 
· Being defined as an employee or independent contractor elads to a different package of rights 

· ie. notice only applies to employees. 

· Statutory definitnios not helpful, often circular or vaucous.  

· new categories like "Dependent contractor" attempt to fill the gap, but the distinction remains. 

· Whether someone is to be defined as contractor or employee depends on context; it is possible to be a contractor for employment purposes but an employee for vicarious liability. 

· For labour, basic distinction is that employees are in need of protection and have a particular employer, while contractors are in a position to protect themselves. 

Fourfold Test 

· Basically the traditional test 

· Control 

· ownership of tools 

· chance of profit 

· risk 

· Boils down to whether worker is controlled by employer, and whether worker is economically independent from employer 

· ownership of tools simply evidence of these things 

· Control means more that direct control 

· power to discipline indicia of control, so is power to promote.  

Fundamentally, the distiction is between control and economic dependence.
This is reflected in the other traditional test, the "business organization test" which came from denning. 

· where employee fullyt integgrated into business, contractors work is only accessory to business. 

Must keep eye on the goal: making sure those with an identifiable employer that need the common law protections are given them

New Problems 
· new categories of workers that fit uneasily into traditional employee/contractor dichotomy. 

· contractors who are not in a relationship with a single identifiable meployer, but are ieconomically dependent due to their weak market stance 

· ie. freelance reporters, etc. 


New Economy and the Organization of Work 
· proliferation of part time, causal, temporary employees 

· subocontracting and outsourcing common in order to improve efficienices and reduce risks, cutting labour costs.  

· Workers becoming involuntarily self-employed.  

· When workers are economically dependent on an employer, even if they are not formally "employees" they should be protected rather than left alone in the free market.  


Establishing the Employment Relationship 
· Since employment is fundamentally treated as a contract, courts were often reluctant to force people into them 

· this lead to racism, etc.  

· legislature eventually intervened. 


Seneca College of Applied Arts and Technology v. Bhadauria, [1981] 2. S.C.R. 181 

· Issue: whether the SCC should affirm ONCA's decision to recognize a new tort of breaching the Human Rights Code.  

· Facts:  

· P is highly educated imigrant, well qualified.  

· ANswered ads placed by the college.  

· Never given an interview nor told why she was rejected 

· Successful candidates were less qualified, but not imigrants.  

· Claiming discrimination and breach of the HRC 

· ONCA willing to recognize an idependent tort of discrimination 

· Analysis:  

· typically there is no such tort as refusing to consider a contract.  

· you can't create a new tort out of a statutory obligation, especially because the HRC itself contemplates a remedy.  

· P should have used the remedies in the HRC to address her problem 

· Ratio:  

· No such tort as employment discrimination.  

· sidenote 

· In a Case called Cognos, the SCC held that you can bring a tort if you are hired under false pretenses 

· P was hired from old job under apprehension it would be amazing 

· new job turns out to suck, but employer wants to hold him to ocntract 

· SCC says you can't do this- perhaps something akin to misrepresentation?  

· a tort of "wrongful hiring" in any case. 


Rights under the Contract of Employment 

· mostly limited to termination 

· during the employment you are bound by the terms of contract, subject to tstatutory protections 

· but common law says you cannot be terminated without just cause, or without due notice 

· no right to keep job 

· if the employer gives sufficient notice, you can be fired for any reason 

· or payment in lieu of notice 

Wrongful Dismissal 

· most disputed area 

· Dismissal is wrongful where:  

· the employer dismiesses without cause and without notice 

· constructive dismissal 

· the employee quits in repsonse to repudiatory breach of the employment contract 

· employer dismisses without notice, alledging but failing to prove cause.  

· employee dismissed in breach of a statutory duty or in breahc of producedural fairness if the employment relationship is a statutory one in which the principles of administrative law apply.  

· EXCEPTION 

· where you are employed in a federally regulated undertaking and governed by the Canada Labour code  

· eg. banking, airlines, communications 

· there is a special labour regime through which these employees can go to an administrative deicision maker who has the power to reinstate you into your position 


Reasonable Notice of Termination 

· Sometimes the employment contract sets out notice period or payment in lieu of, but courts may not enforce 

· if no express provision, they will look at intent of parties, include past practice and policy statements in HR documents, etc.  

· But for whatever reason, in Canada the courts have usually just decided what is reasonable in the circumstances, disregarding hte parites intentions.  

· Employment Standards act sets out minimum notice standards 

  

· typically quite low, and the common law often will give more 

· so if you are terminated without notice, you can sue for wrongful dismissal 

· but you can recover damages, not the job 

· only economically feasible where the employee makes a lot of money 

· so most suits filed by employees who have a long period of service and who are well paid.  


Cronk v. Canadian General Insurance Co. (1994), 19 O.R> (3d) 515 (Gen. Div.) 

· P dismissed from clerk psoition due to restructiring.  

· P elderly, employed thetrer for a long time.  

· Wanted 20 MOnths notice 

Issue: 

· what is the appropriate period of notice for a clerking staff that has worked somewhre a long time.  

· WHether an employee's position in the hierarchy of a company is a major factor in setting the period of compensation to which the employee is entitled when she is dismissed without cause.  

Analysis (Macpherson) 

· Edna lost job due to downturn, restructuring.  

· Other employess have gotten 20 months notice in the past, but only when senior management.  

· P not a senior management.  

· Typically reasonable notice based on: 

· character of employment 

· period of employment 

· age of employee 

· availability of similar employment for a person like the employee.  

· Clearly P worked there a long time, and needs a new job. Too poor to retire.  

· Will be hard for P to find a new job.  

· P has worked their a very long time.  

· D says she interrupted her employment 

· not really, she went down to part time.  

· she was having children.  

· D asked P to come back.  

· D says the higher someone is in the company hierarchy, the harder it is for them to find similar labour, so that clerical workers need less notice.  

· plus senior managers suffer much stigma 

· Court- no, everyone feels bad.  

· Court looks at other cases 

· cases with very long periods of notice typically were senior management.  

· but in all these cases the employees were able to find new employment relatively easily, giving lie to the idea that senior management has ahard time finding new work.  

· besides, the higher education necessary to become a manager will make it easier to find a job.  

· looking at actual data, an aged secretarial worker is going to have much more trouble finding a new job.  

· So Macpherson gives her a longer period of notice- 20 months. 

Analysis: LaCourciere 

· Reverses MacPherson.  

· TJ shouldn't have used his own social science data to reach a conclusion  

· adverserial sytem requires that only counsel bring in new evidence.  

· stare decises and the need for reliability mean we should respect presendence.  

· don't want to create disruption, uncertainty 

· because this is fundamentally a contract relationship, and the parties would not have intended a long period of notice, a person in a low position will not get a lot of notice.  

· length of notice depends on what parties would have intended at formation of the contract 

· what constitutes reasonable notice should not change on the basis of the current economic climate 

· so reduces it to 12 months. 

Ratio: 

· factors used to calculate reasonable period of notice 

· character of employment 

· period of employment 

· age of employee 

· availability of similar employment for a person like the employee. 

· but in general, not in the specific economy 

· People higher on the hierarchy will likely get more notice.  

· May refer to what parties would have intended at the time of contract 


Summary Dismissal for Cause 

· If an employee commits a breach that is severe enough to constitue a repudiation of the employment contract, the employer has just cuase for dismissal, and is not required to give notice/pay in lieu of notice 

· may also sue for damages from breach 

· just cause acts as a defence to an action for unjust dismissal 

· employers may list in contract those things that are grounds for dismissal, but not that often, since there is a danger courts will read this list as exhastive 

· stanard for just cause typically very high, even where the contract explicitly states the employee's misdeed was cause for dismissal 

· so most of the time, easier for the employer to just pay the person notice rather than attempt to sue here.  


McKinley v. BC Tel, [2001] 2 S.C.R. 161 
Issue 

· When can en employer be justified in summarily dismissing an employee as a result of the employee's misconduct? 

· is any dishonesty sufficient, or must nature and contet of dishonesty be considered?  

Facts 

· employee had a heart condition 

· on leave, wanted a new, less stressful positon but MGMT wanted him back in his own role.  

· Didn't want to, was terminated 

· Employer argues just cause based on a letter from a Dr. which said that if P used beta blockers, he could return to work  

· Since P didn't tell D about this letter, D alledges dishonesty. 

Analysis 

· there are two lines of authority 

· one suggests that the nature of the dishonesty needs to be considered 

· the other that dishonest conduct alone is just cause.  

· Contextual approach 

· Whether dishonesty = just cause matter of fact, based on partiuclar circumstances aroudn the employee's behavior 

· consider 

· nature and degree of misconduct 

· whether it violates the "essential conditions" of the employment contract or breaches an employer's faith in an employee.  

· just cause per se. 

· line of cases suggesting that dishonesty in and of itsefl provides just cause, no matter the circumstances.  

· once the confidence between employer and employee breach, as a matter of law there is just cause.  

· so a finding of dishonestly leads to a finding of just cause as a matter of law.  

· Takes contextual apprach 

· test is whether the employee's disohnesty gave rise to a break dwn in the employmnet relationship.  

· Test 

· Whether the evidence established the deceitful conduct on a BoP 

· Whether the nature and degree of the dishoensty warranted dismissal. 

· Both are finding of fact.  

· Aim here proportionality.  

· work is highly important to people, they shouldn't be deprived of employment without notice unless serious misconduct.  

· Finds that the jury could have reasonably found that the P was not deceiving the D 

· while some inconsistency may exist, there is evdience that provides sufficient basis for a jury to conclude that P reasonably and truly believed that his doctors were of the view that beta blockers should only be used as a last resort. 

Ratio: 

· To determine whether dishonesty will provide just cause to terminate without notice, must find 

· whether the evidence establsihed the deceitful conduct on a BoP 

· whether the nature and degree of deceit warranted dismissal.  

· really must look at the seriousness and context of the dishonesty and whether it has a deep impact on the employment contract.  

· must balance need for worker versus needs of employer 

· care must be taken when examining employment laws which allow the person to be terminated.  

Wallace Damages 

· where you are dismissed in a particularly high handed or reprehensible way, and it turns out to be wrongful, you can get elevated damages 


The Right to Bargain Collectively: S. 2(d) of the Charter

Origin/rationale for collective bargaining 

· so terms of employment may be set out in the common law employment contract 

· or may be set out by statute 

· but this lacks flexibility, and doesn't address the needs of each industry 

· so bargaining is important, but statutory support is necessary 

· because otherwise when organized workers go to management, they management may refuse to recongize the union, preferring to deal with workers individually 

· in the 19th-20th Century, unions were criminalized, or at least not recognized 

· viewed as being restraint on trade 

· labour monopoly, pushing up wages and prices 

· political oppostion because unions were understood as subversive, agents of Bolshevism 

· So early strikes were simply for recognition, and since they were illegal, often highly violent 

· in order to avoid this, modern labour law was created. 

Wagner Act 

· guarantees right to form a union and the right of the union to be recognized 

· once union voted in, employer can only deal with union (rather than individual workers) 

· One union per workplace 

· different in EU 

· Strikes legalized and regulated 

· No assumption that emloyees will want a union- unions must be elected, and there is no presumption they will be 

Steps in Collective Bargaining 

· Recognition 

· workers form union, employer recognizes union 

· certification system 

· Bargain 

· union and employer bargain, take results to membership 

· Agreement formed 

· any dispute about interpretation go to greivance/labour arbitrarion 

· arbitrators chose by both parties, giving arbitrator a good reason to be impartial 

· bargain expires 

· used to be short, now longer agreements more common 

· bargain contines 

· Strike/Lockout 

· if bargaing fails, sides can walk away to pressure each other.  

Roy J. Adams, Industrial RElations under Liberal Democracy: North America in COmparative Perspectives 

· Modern employment relationship highly regulated as to terms of employment 

· this regulation may be made by laws and regulations 

· dominant form of control in communism 

· may be created by employer 

· ie. early capitalims 

· may be created by employee 

· ie. early trade unionism istablished on rules for minimum wage, workload, apprecticeship, etc.  

· nowadays a bilateral or multilateral process 

· Now generally accepted that employees should have somesay over work, possibly through union management bargaining, various administrative bodies, and to a degree by inidvidual bargaining.  

· but most rules apply to everyone in the workplace and cannot be individually vaired.  

· NOrth America tends to rely almost exclusively on collective bargaining in order to add democracy to the workplace.  

· Historically impetus for unionism was for industrial democracy. People didn't want to become wage salves.  

· wanted to be able to participate in the making of rules for the workplace.  

· In NOrth America focus tended to be more on acheiving something more like equality of bargaining power, to improve workplace conditions 

· this tends to indicate tht where conditions are good, there is no need for collectively bargaining.  

· In Europe it is understood taht collective bargaining, as an instrument of industrial democracy, should be universally available just like the vote.  

· employer had a duty to recognize the employees 

· In early 20th century NA, this was not recognized.  

· While right to unionize became protected, employers made clear that employees who attempted to organize would face the wrath of management.  

· When the threat of reprecussions was taken away, as in the 1960s when the Federal Government made clear it was wholly neutral as to uniozation, employees unionized in great numnbers.  

· Faced with hostility by management, the purported "Choice" not to unionzie is not a truly free one.  

· Certification 

· process by which a union is recongized as representing workers 

· employers almost universally refuse to vluntarily recognize 

· the early Labor Board had to get inovlved in nearly every case of recognition and issue orders insisting that a reluctant employer enter into negotiations.  

· employers successfully pressure the board to change from a simple "Card" system of recognition to a vote.  

· this gave the employer a chance to campaign against the union  

· employers were prevented from campaigning, but were able to get that changed by challenging via free speech 

· so certification process became a contest rather than a free process of workers appointing an agent to work on their behlaf.  

· Employers went to great lengths to keep unions out, and managers who failed to do so were punished as a result.  

· As a result, unionizkng employees are threatened, intimindated, and so on 

· employers let the employees know they are strongly opposed to it.  

· Since the costs of certification are great, typically only truly disatisfied workers are willing to take the steps necessary 

· so instead of a universally desireable tool of industrial democracy, collective bargaining is viewed as a remedy for poor management.  

· Management doesn't want to be viewed as poor, so resists unionization, and as employers resist unioniztion, it mbecomes difficult to bargain collectively 

· thus the Wagner act, intended to help encourage collective bargaining, is being used against it.  

· Canadian Variant 

· similar to the US, but Card signing is enough.  

· carried out in secret and majority support can be gained without employer finidng out.  

· tends to be faster process as well 

· punishment for animus more severe 

· stronger rules against surface bargaining, via first contract arbitration.  

· these changes often the result of NDP efforts 

· even where not in power, have publicized and politicized these issues.  

· Still much worse than Europe, so AMerican adoption of the Canadian model will not bring about the universal participation consistent with the logic of a democractic society.  

· Bargaining Structure 

· basic unit is the bargaining unit, composed of a group of employees working in a single plant (in NA, most common model).  

· may also be a class of employee employed in various locations by the same employer 

· or a certain class of employee working for many different employers 

· most common in EU, found in NA in construction, hospitals, etc. 

· or all employees employed by all employers who belong to a particular employer's federation 

· somewhat common in EU 

· Overlap of unit somewhat common.  

· EU focuses on the whole industry, whereas NA tends to be plant by plant.  

· possibly as a result of EU acceptance of unionization in principle vs. NA resistance.  

· EU may have accepted in order to protect the higher level decisions, and unions wanted these kinds of common rules 

· In EU, shop floor level unions less common.  

· this is changin; increasing shop-floor labour representatives.  

· Decentralized unionization in NA 

· sometimes good for unions 

· more representative, responsive to actual issues 

· and for employer 

· may be tailor made to suit the nature of the business 

· however, process less public, no accounting for impact on the general public interest.  

· Best system may be one where general issues, like wages and pensions, are made on a higher level, whil specific issues such as scheduling are negotiated at lower levels.  

· Union Coverage 

· much better in EU 

· Typically employers more likely to belong to an association than employees to union.  

· unassociated empooyre has little ability negotiate with union.  

· union may be able to put a lot more pressure on individual employers 

· in EU, possible to benefit from collective bargain without being a union member 

· right to bargain collectively understood as meaning that you cannot be forced to join a union.  

· In NA, in order to work in a union shop, you must be in the union (or at least pay dues) 

· at union's request, may have dues automatically taken out of checks (Rand formula) 

· sometimes negotiated, in Canada in many jurisdictions madated by statute.  

· so sometimes people forced to join a union against htier wishes, which violates thir freedom of association.  

· Scope of the Issues 

· while in theory almost anyting could be on  the table, but mainly deals with work conditions.  

· since plant-by-plant bargaining in NA, a lot of very detailed issues can be addressed that cannot be dealt with in industry-wide, Euro-style bargaining.  

· US spilt mandatory and premissive issues 

· mandatory must be dealt with if one party requrests 

· permissive issues don't have to be unless both parties agree.  

· but this is not in Canada.  

· Bargaining Process 

· in NA, collective agreement written, covers all negotiated issues, and lasts for a fixed period of time.  

· by end of period, union and employer have a long list of demnads, some of which they don't truly indtend to get 

· then they set an agenda and begin bargaining.  

· in EU, sometimes fixed periods, sometimes more open. 

· may in both NA and EU being informal agreements that don't wait until contract expires 

· however typically there is a management's right clause, which basically grants any residucal issues to management decision.  

· in EU, new issues will be up for bargain immiedaitely, including allowing strikes 

· in EU, may have seperate Ks dealing with sepearte issues that expire and different times 

· IN NA, single bargain theory aimed at minimizing disruption 

· but on the other hand, when parties have to deal with a lot of issues, more difficult and more likely to result in intransigent conflict 

· bargaining over a single issue may be much more striaghtforward 

· In NA, much more haggling 

· In EU, parties expect to get very close to what they first propose.  

· Contract Ratification and Bargaining Authority 

· in NA, where any tentative agreement made, goes to union to ratify 

· if union doesn't accept, then bargianing must resume.  

· In EU, union leaders have power to immediately accept a bargain 

· can be effective and employers like it, but may lead to wildcat strikes 

· Legal Status of Collective Bargains 

· binidng everywhere but Britain 

· In EU, terms of bargain go into individual contract 

· this may allow employees to supplement the terms with their own individual bargains 

· IN NA terms are usually the actual terms of the employment. 

· under Wagner model, employees give up their right to enter into individual bargains when they get a collective bargain 

· so either/or.  

· unionized employees thus dont have the right to sue for common law rights of employment. 

· Greivances are normally dealt with formally in NA 

· In EU, main legal points of friction deal with where an employee and employer seperate 

· "greivances" in the NA sense are usually dealt with informally 

· Legality of Strikes 

· normally legal, but highly regulated 

· some countries use purposive approach to defining strikes which mean political actions remain legal 

· in Canada, any concerted action to reduce procudtion is a strike.  

· US has quite broad right to strike, including non-unionized employees, but given the prospect of retaliation from employer, it is rarely used.  

· no one willing to protect the workers. 

· Canada striking requires unioinization 

· different from international standards 

· Many places do not allow essential services to strike.  

· In NA, and some EU counrties, state may legislate the ends of dispute.  

· In Canada it is used pretty often.  

· COntinuation of employment 

· IN US, legal to hire scabs 

· only if the union is strong enough to negotiatie their return to work will they get their job back from a scab.  

· this is not common internationlaly.  

· typically once the strke is over, the employer must hire back the strikers.  

· Lockouts 

· employer counterpart to the strike 

· tell the employees not to come to work until dispute settled.  

· Greivance Procedures 

· typically grievance occurs where employee does not thing some part of the K is being apllied fairly to him or her 

· if the rep agrees case has meirt, formal written greivance  

· final step binding arbitration, which while not "legal" per se, has produced a kind of workplace jurisprudence.  

· Much less formal process in EU 

· final step is labor court 

· because collective agreement terms are moved into the individual contract, the individual can pess their own case. 

· labour court judges appointed with consent of union and employer reps.  

· actually the way that employees in EU and unionized employees in NA are treated are remarakbly similar; the key difference is that unorganized employees in NA are denied such protections.  

· can be dismissed at any time for any or no reason. 

· in Canada, duty to give notice.  

· NA allows reinstatement of workers, typically EU does not.  

· courts usually give finiancial compensation instead 

· Right of FIrst Interpretation 

· Employer has the right to fire employee, then greivance begins 

· universal in NA 

· In EU, some countries give union right of first interpretation 

· if the employer wanted to fire someone and the union did not agree, the individual would keep working pending a decision from the labour court.  

· seems to have worked pretty well.  

· COllective Bargaining and the New INdustrial RElations 

· historicallly unioins bargained very hard to get the best possible terms for their members, where management did the same to get the best result for shareholders 

· so highly adversarial 

· ongoing recognition that union-mangement cooperateion may help improve quality and productivity 

· management seeking union cooperation 

· some unions fear this is a trick to get members to accept additional responsibilities withou more benefti 

· In Eu this is quite common, there is a view that it makes work more satisfying but also more productive. 

Excluded Employees 

· Not all employee is given access to collective bargaining 

· by statute, sometimes groups like firemen, plice, etc, are expemt from collective bargaining.  

· Our system is created by Fedreal and Provincial statutes 

· but some workers are excluded 

· some cannot form unions, others cannot bargain, or are not allowed to strike 

· some argue this violates s. 2(d), as we will see 

· essential esrvices typically cannot strike 

· Some cannot form unions 

· soldiers, managers, some professionals, some agricultural workers, domestic workers 

Labour Trilogy 

· series of cases in 1987 which dealt with application of 2(d) to unions 

· 2(d) not found to cover the right of unions to strike or bagain collectively 

· 2(d) was defined as covering only those actions done together that could legally be done individually 

· government could thus legally ban union 

· huge blow for labour movement 

· they had hoped 2(d) would be interpreted as being about unions, since it appeared to mean this internationally 

Alberta Labour Reference 

· part of labour trilogoy where Dickson wrote a strong dissent 

· looking at history and international commitments to which Canada was a party, he found that 2(d) was intended to protect working Canadians 

Delisle v. Canada [19999] 2 S.C.R. 989 

· Did complete statuturoy exclusion of RCMP violate 2(d) and s. 15?  

· an SRRP was set up and controlled by management 

· an act explicitly forbade unionization 

· no, s. 2(d) does not protect the form a group can establish 

· you can't establish whatever kind of group you want.  

· otherwise legislature would not be able to properly regulate labour.  

· No real violation here since the RCMP are generally well represented 

· they have some association that is capable of doing what a union normally does, despite some room for improvment. 

· Court left open the possibility that where a group of workers is highly vulnerable, the ban on organization may not be constitutional. 

· Dissent found that it did violate s 2(d), and that s. 1 wasn't met since there were less intrusive alternatives available.  

· s. 15 

· RCMP, etc, are not an "analogous" grounds.  

Dunmore v. Ontario (AG) [2001] 3 S.C.R> 1016 

· Deals with the exclusion of agricultural workers from Ontario's statutory labour relations regime.  

· argue a violation of 2(d) and s. 15 

· s. 2(d) since they can't establish or join a labour group, and s. 15 since it was argued that they were denied a statutory protection extended to most other occupations.  

· Came about in because Ontario's Conservatives repealed a short-lived law that extended protections to agricultural workers.  

· many people didn't want to allow unions here 

· vulnerable family farms may not be able to handle collective bargaining 

· Becomes a big political issue. 

Analysis 

· s. 2(d) 

· freedom of assoication is an individual, not a group right.  

· 4 Principles of 2(d) proposed by Sopinka 

· freedom to belong, establsih, maintain association 

· does not protect activities simply because they are important to a group 

· s. 2(d) protects the exercise in association of individual rights 

· s. 2(d) protects the exercise in association of legal rights.  

· only first 2 enjoy wide support 

· limiteing 2(d) to individual actions performed in concert would render impossible certain crucial activities which are not protected by the constitution and cannot be understood as lawful, for individuals 

· in particular, some activites are inconceivable on the individual level, but are nonethteless central to freedom of association.  

· certain collective activities must be recognized if the freedom to form and maintain an association is to have any meaning.  

· Long recognized that absent state interference, workers are exposed to unfair labour pracetices and indeed dangerous conditions. Ontario has many such albout practices.  

· Does this mean that the state has a positive obligation to extend these protections to all workers?  

· in some cases, exclusion from a protective regime may be an affirmative state interference with a protected freedom 

· the government is creating conditions which in effect interfere wit the exercise of a right.  

· legislation that is underinclusive may in some circumstances impact the exercise of a consittutional freedom.  

· P here is claiming a right to for m a union.  

· P must show that exclusion from the labour protection act permits a substantial interference with s. 2(d) activity 

· s. 15(1) may requiret the state to extend underinclusive legislation in as much as that legislation allows private actors to violate basic rights and freedoms.  

· this is consistent with international law 

· so while typically s. 15(1) will deal with underinclusion, where the impact of the underclusion interferes with 2(d), the focus may be there in steal.  

· so 2(d) is impacted here, and in rare cases claims for inclusion may be congizable under the fundamental freedoms rather than s. 15.  

· Purpose of the exclusion 

· R says in order to protect family farms from unionization 

· Court basically accepts that the point here is to protect the family farm.  

· may be motivated by animus, so better simply to look at the effect since purpose not clear cut.  

· Purpose of s. 2(d) 

· at least in part to recognize and protect the role of unions in society. 

· Because agricultural workers are unable to unionize and are otherwise highly disadvantage, unlike the RCMP in Delisle, they are guaranteed to get horrible reults. 

· politically impotent, no resources to protect themselves, vulnerable to reprisal from employer, unlike police, can't turn to Charter directly.  

· Lack of agricultural unions show how much they need protection.  

· Effect of Exclusion from the LRA has a chilling effect on the ability of workers to unionize. 

· exclusion of agricultural workers interferes with their freedom to organize.  

· message sent by the LRA's exlcusion deligitimizes collective behavior and ensures its failure.  

· s. 1 

· Objective 

· protection of family farm valid.  

· some evidence suggests farms vulnerable 

· Rational Connection 

· unionization may involve right to collective bargaining, and strikes may threaten family farm dynamic.  

· formal process of greviance may threaten felxibility, cooperation necessary for family famr.  

· but doesn't apply to simple association 

· besides, shouldn't have s. 2(d) violated for economic grounds 

· and workers in other industries protected by the LRA may also make industries more vulnerable 

· Minimum Impairment.  

· exclusion covers practically everyone even tangentially connected to agriculture.  

· categorical exclusion does not make sense.  

· dneies protection to every worker 

· and denies protection to every apect of 2(d) 

· some codes include exemptions only for smaller or family-run farms.  

· protection of the family farm is fine, but you should at least protect agricultural wokers from being retaliated against for organizing.  

· Remedy 

· striking down the new act would essentially be bringing the old one back from the dead 

· so instead, render ineffective the exclusion clause.  

· suspended for 18 months to allow legislature to come up with a compromise with does not give agri-workers full rights, but still gives them some right of association. 

Ratio 

· basically where a group of workers is highly disadvantaged and unable to unionize, the government cannot exclude them from the normal labour relations act 

· much like vriend, reading out an exception that has the effect of discriminating against teh farm workers 

· no right to bargain collectively, just a bare right to associate and form a unoin 

· distinguished from Delisle on the basis that the farm workers are highy disadvantaged 

· limiting 2(d) to individual actions performed in concert would render impossible certain crucial activities which are not protected by the constitution and cannot be understood as lawful, for individuals 

· in particular, some activites are inconceivable on the individual level, but are nonethteless central to freedom of association.  

· certain collective activities must be recognized if the freedom to form and maintain an association is to have any meaning.  

  

Health Services and Support - Facilities Subsector Bargaining Assn. v. British Columbia 2007 SCC
McLachlin and Lebel
Facts 

· Act adopted by the government of BC inresponse to health car crisis 

· health care taking up an increasingly large part of the government budget 

· "crisis of sustainability" 

· collective bargain had included a prohibition against contracting out 

· bill unilaterally changed working conditions and restructed labour force to change service delivery 

· partically no consuation, just a phone call to union management 20 minutes or so before the act came into force 

· parts of the act change to transfers, contracting out, status of employees under contracting-out arrangements, job security programs, and layoffs 

· so affected how the government can organize their relations how they see fit, and ivalidated important parts of the collective agreement 

· also took some things outside of what could be bargained for in the future. 

· result of this was many hospital workers lost their jobs, or had to work for private employers for less money 

Analysis 

· does the freedom of association guarantee in s. 2(d) protect collective bargaining rights? 

· it does protect right to engage in assocation in collective bargaining 

· but does not cover all aspects of collective bargaining. 

· what is protected is simply the right of employees to associate in a process of collective action to achieve workplace goals. 

· The reasons for excluding collective bargaining from the purview of s. 2(d) deserve reconsideration 

· five  main resons put forward 

· collective bargaining is a modern right created by statute, not a "fundemental freedom" 

· this fails to recognize the history of labour relations 

· governments have historically recgnized right to organize to bargain colelctively as important enough to  protect 

· statues were passed not to create this right, but rather to protect it 

· it is still funemental 

· recogntion of a right to bargain collectively would be an act of judicial activism 

· labour relations should be up to gvoernment, courts shouldn' appeal 

· judges probably should defer to legislatures on particular points of labour law 

· but the whole right to bargain collectively shouldn't be totall outside the purview of judges 

· this would push defeerence too far 

· Charter rights should only protect activities performed by individuals 

· and collective bargaining can't be performed by inviduals. 

· but Dunmore rejected this. 

· to limit 2(d) to individual acts would render fundamental initiative s like collective bargaining impossible. 

· Collective bargaining was not intended to protect the objects or goals of the association 

· this requires us to frame collective bargaining as the purpose of a union, and unions are not entitled to that outcome 

· but it is possible to protect the process of collective bargaining without madanting protection for th outcomes of that process. 

· All of these rulings ignored the important contextual differents between kinds of organizations 

· unions may have different needs than other associaations 

· so on the whole the old aporach to 2(d) and collective bargaining needs to be reconsidered.  

· Collective bargaining does fall within the scope of section 2(d) 

· general purpose of 2(d) are consistent with at least some protection of collective bargaining. 

· The history of Canadian labour history reveals the fundemental nature of collective bargaining 

· organization to bargain has long been recognized as a fundamental Canadian right which predated the Charter 

· suggests charter framers intended to included it in 2(d) 

· while the actual right ot  bargain collectively may be relatively true in the sense of legal framweorks and protections, it has long been recongized as a fundemental aspect of Canadian history 

· as society entered industrial age, despite the attempts of employers, it became obvious that unions and collective bargainig were a natural part of a mexied economy that should be accomodated within the framework of rights and responsibilties that is the labour law system. 

· three basic eras of labour relations law 

· repression 

· law was used as a tool to limit the ability and right of workers to unionize 

· unions considered illegal in England for some time 

· Combinations Act 

· repealed in 1824, followed by strike, reintroduced again with criminal sanctions against workers. 

· so freedom to associate was permitted and collective bargaining could be pusued, strike actions were mostly illegal 

· no effective way to rsesist employers who didn't want to bargain 

· while some of htese things were eventually repealed, British courts continued to be suspicious of trade unions and used criminal consiracy and other economic torts oto repress unions 

· while Parliament responded with legislation protecting trade unions 

· not clear whether this repressive law was brought into Canada or whether Canada remained more tolerant 

· Tolerance of Workers' Organizations and Collective Bargaining 

· Toronot newspaper strikers led to public concern since criminal charges were filed 

· Canada adopted TRade Unions Act in order to immunize unions from existing laws considered to be opposed to the spirit of the liberty of the individual 

· by start of century, main criminal obstacles to unionism had been broken down 

· employers could refuse to bargain, but workers had the powerful tol of calling a strike to force recognition and bargaining. 

· the unrpecendented number of strkes led to the passing of the Wagner Act model of legislation. 

· Recongition of Collective Bargaining 

· adoption of a series of statutes to promote collecitve bargaining 

· first, tried to have the labour minister impose conciliation on the parties, but didn't really work. 

· So, Wagner Act, aimed at 

· industrial peace, collective bargaining, equality of bargaining power, free choice, increased consumption to stimulate the econom, and industrial democracy 

· most provinces adapted legislation incorporting these objectives 

· so union now had right to have their chosen represntative treated as a union by their employer 

· recgnition no longer required striking. 

· over time, Wagner act extended to the public sector.  

· government could still use legislation to impose unilaterally on their own employees specific conditions (often wages) 

· so while unions began forming in the 18th century, they were first resisted to by government 

· when thye finally got some protection, there was no statutory right to negotiate collectively, and employers could choose to ingore them 

· this led to more and more strikes 

· this led in turn to the Wagner model 

· Collective Bargaining in the Charter Era 

· By the time the Charter was adopted, collective bargaining had a long tradition and was recognized as part of the right to associate 

· so collective bargaining has long been recognized in Canada, and is the most significant collective activity through which freedom of association is expressed in the labour context 

· the concept of freedom of association under s. 2(d) of the Charter includes this notion of a procedural right to collective bargaining 

· INternation law also protects collective bargaining as part of freedom of expression 

· various UN declarations and ILO documents protect the right to collective bargaining as part of freedom of association 

· since intenrational conventions to which Canada is a party recognize the right of members of unions to engage in collective bargaining, s. 2(d) of the charter should recognize at least the same level of protection 

· Charter values support protecting a process of Collective Bargaining under s. 2(d) 

· Charter is aimed and human dignity, equality, liberty, repsect for the person, and enhancement of democracy all are key CHarter values 

· the right to bargain collectively with an employer enhances this human dignity by giving works impact into the workplace which is a major aspect of their life. 

· it is the means through whihc employees participate in setting the terms and conditions of employment 

· working conditions are key to an individuals self-understanding 

· Section 2(d) and the Right to Bargain collectively 

· so now that the right to bargain collectively is under s. 2(d), what does htis entail 

· applies only to state action, including the passage of legislation 

· in this case the concern is on legislation (the act), not on an act of government. 

· based on dunmore which held that 2(d) applies to associational activitise themselves, the constitutional right to bargain collectively concerns ability of the workres to get together to acheive particular work-related objectives 

· but does not protect the outcome at all.  

· employees have the right to unite, to present demands to employers, and to engage in discussions in an attempt to achieve these goals 

· it protects only "substantial interference", not any interference ata ll. 

· as long as the effect of the state law or action is enough to substantially intefere with the activity of collective bargaining, there is a breach of s. 2(d)  

· it is thus a limited right 

· no guaranteed otucome 

· no right to a particular model of labour relations or a specific bargaining method, just a general process of laboour relations 

· and the interference must be sustnatial 

· to be substantial the intent or effect must seriously undercut the activity of workers joing together to pursue the common goals of negotiating workplace conditions and terms of emloyment with the employer 

· "union breaking" actions clearly meet this requirement 

· other things may also be enough 

· bad faith, unilateral nullification of negotiated terms without consultaion may also undermine collective bargaining 

· contextual and fact-specific 

· question in every case is whether the prcoess of voluntary, good faith collective bargaining between employees and emplyer has been, or is likely to be, significantly and adversely impacted 

· Substantial interference involves 2 inquiries 

· importance of the matter affect to the process of colecitve bargaing 

· impact on the capcity of the union members to come together and pursue collective goals in concert 

· manner in which the measures impact on the collective right to good faith negotiation and consulation. 

· both criteria must be met 

· meaning even if the changes substantially impact on the right o fhte unoin to pursue goals in concert, that wil l be ok if there is still access to good faith negotiation and consulation. 

· some things may be more or less important to the ability of the union members to pursue shared goals in concert 

· laws or state actions which prevent or deny discussion and consulation about working conditions are pretty bad, so are laws that unilaterally negate significant negotiated terms in the collective agreement 

· tertiary stuff like uniforms, cafeterias, etc 

· interfering here does not interfere with the capacity of union members to pursue shared goals. 

· then, if it does impact on subject matter important to  collective bargain, must ask whether the legislative measurehas respect to the precept of collective bargaining- the duty to consult and negotiate in good faith 

· principle of good faithmeans a genuine and constructive process of engotiation with mutla effects and attempts to reach an ageement wihout unjustified delay 

· this is procedural requirement that does not dictate the content of any particular agreement 

· basic requirement is to meet and commit time to the process 

· parties have aduty to engage in meaningful dialogue and they must be willing to exchange and explain their positions.  

· duty to bargain in good faith does not require that a bargain be struck, or that any particular provisions be accepted 

· and does not preclude hard bargaining 

· but where a party shows hostility toward the process itself, this will be a breach of the dty to bargain in good faith. 

· where the aim of the employer is to avoid a collective agreement or to destroy the collective bargaining relationship, the duty to bargain in good faith will be breached 

· sitautions of exigency or urgency may affect the content and modalities of the duty to bargain in good faith 

· Does the Act Infring the Right to Bargain Collectively under s. 2(d)? 

· two potential areas 

· invalidating the existing collecitve agreement 

· by making specific matters impossible to bargain on in the future 

· making the process of collective bargaining meaningless iwth respect to these terms 

· TRansfer and reassingment provisions/ 

· act makes engotiation in this area impossible 

· so does interfere with future collective bargaing 

· Contracting out non-clinical service 

· forbides future protection from contracting out or requiring consulation before contracting out 

· repudiates both past collective agreement and makes future bargainin in this area meanigless 

· interferes with collective bargaiing 

· Layoffs and bumping 

· makes bargainin in this area meaningless and invalidates existing bargain 

· so does interfere 

· Was this interference substantial so as to constitute a breach? 

· more likely to be found where measures impact matters central ot the freedom of association of hte wrkers and the ability of the union to achieve common goals by working in concert 

· means of impact may affect its impact on the process of collective bargaining and utlitamtely freedom of association 

· IMportance of the provisions 

· deal with limiting layoffs, contracting out, seniority 

· these are all essential rights constituting susbtantial interference 

· transfer and reassignments provisions are relatively minor modifications 

· while these issues were taken of the bargaining table, this does not meet hte standard of susbtanital interference 

· Process of INterference with Collective Bargaining rights 

· does the Act preserve the process of collective bargainin 

· how do the provisions affect the process of good fiath bargaining and consulation 

· govenrment was in asituation of exigency via budgetary crises 

· but the act virtuall denies the 2(d) right to good faith bargaining and consulation 

· effectively precludes any consulation or discussion on the impacted areas 

· so the legislation does donsitute a significant interference with the right to bargain cllectively and so violates s. 2(d) of the charter 

· S. 1? 

· Clearly prescribed by law 

· but not minimally impairing 

· the government provided no evidence that the impairment was minimal inmeeting the goal of enhanced management flexibility and accoutnability in order to make the health care system sustainable over the long term 

· act gives employers absolute powert o contract out of collective agreements without need or incentive to consult with the union 

· to forbid any clauses on the subject of contracting out is not minimally impairing 

· because it cerates a policy of no consulation under any circumstances, it cannot be suggeste dtha tthis solution preserves collective bargaining rights as much as possible. 

· similar for layoff and bumping rules- no rquirement of consulation 

· government did not even appear to consider less intrusive measures, and there were no consulations with the unions. 

· while governments are not required to consult with affected parties, it may be useful in showing that the full range of possible options was considered.  

Ratio 

· Collective bargaining has a long history in Canada and is recognized in internatioanl agreements to which we are a party 

· charter values aim at human dignity, and collective bargaining is party of the way human dignity can be exercised in the workplace 

· part of expression of self is participating in workplace decisions 

· Collective bargaining thus falls into 2(d) 

· but it is purely a procedural right 

· only a right to unite, present and advocate for the position, but no guarantee on outcome 

· only violated where there is substantial interference with this right 

· must show impact on the right of the workers to unit and work on common goal 

· and impact on the duty to consult and the duty to negotiate in good faith. 

· interference with the duty to consult and the duty to negotiate in good faith 

· and can be limited via s. 1 

· often read merely as creating a duty to consult 

· reread if I have time.  


The Aftermath of BC Health Services

Fraser v. Ontario (AG) 2008 ONt 

· Agriculural Employees Protection act vioated s. 2(d) rights of agricultural wokers 

· ONCA- without a statutory duty to bargainin in good fiath, there could be no meaninful collective bargaining process 

· SCC reserved judgment, but government has started putting together legislation to create a new collective bargaining regime for these workers.  


Mounted Police Assn. of Ontario v. Canada (AG) 2009 Ont. S.C.J.
Facts 

· s. 96 of the RCMP reg. ulations established a seperate employee relations scheme for RCMP members 

· Court here finds this violates s. 2(d) and cannot be saved under s. 1 since there was no provision for a constitutionally adequate process of collective bargaining 

ANalysis- McDonnell J 

· RCMP members have a constitutional right to form an independent association for labour relations purposes free of management interference or influence 

· any attempt to interfere would infringe s. 2(d) of the Charter 

· must also have negotiations made in good faith 

· D accepts taht RCMP members have aright to colective bargaining, but that there is already an adequate form of this in the SRRRP process 

· Is the SRRP an independent association? 

· right to associate means the fredom to form a genuine empoyee assocaition that the management does not control 

· SRRP created in response to attempt to unioinize 

· never intended to be an employees association, but rather to prevent a genuine employees assocaition 

· there have been changes since, but you the SRRP cannot realistically be considered to have changed from a mangement tool aimed at preventing unionization into an independent association create for the purpose of collective bargaining. 

· employees themselves have never chosen to be represented by the SRRP 

· agreeing to select the members who will be on the SRR is not the same as choosing to conduct labour relations through an association of the members' own making 

· While SRRP may have some capcity to bargain collectively, the management's refusal to deal with any other organization reveals it's anti-union purpose and rootes 

· Does the SRRP provide a process of collective bargaining 

· D argues that there is no right to a particular bargaining method 

· RCMP needs special kind of collective bargaining 

· RCMP model has advanced worker outcomes, has provided justice and gair greivances, and has helped develop a positive workplace culture 

· but even if Mangement does listen to SRRP, SRRP is simply giving recommendations 

· the final desicion rests entirely with management 

· SRRP itself does not believe it is in a process of bargaining, and reports reveal that SRRP is basically part of the organization chain of command 

· close to management 

· cannot be both a tool of management and representative of wrokers 

· collective barganing means more that simply making recommndation 

· in Fraser v. Ontario, the court found the right to bargain collectively entials more than a right to make resprsentations 

· while RCMP management may be listening carefully to SRRP, it is still just hearing recommendations 

· So SRRP completely preculdes the right to bargain collectively 

· there is now a blil that will give a separate collective bargaining regime to police men.  

Ratio 

· the right to bargain collectively includes more than the right to simply make representations 

· a consulatative body formed by management is not going to be enough to count as true representation, even if employees help elect that body, especially where the employees have been given no choice as to alternate representation 


CUPE v. New Brunswick [2009] NB QB
Facts 

· Union challenged provisions in the labour relations act that excluded "casual" workers from definition of employee, and thus made them ineligigble to bargaing 

· expert evidence showed that casual and part-0time labour market is growing, predominantly women 

· many full-time workers in hospitals, including most nurses under the age of 25, were desgintated "Casual" 

· lower befnefits, no job security 

· evidence from employees at liquor store 

· wokerd on average 35-40 hours per week, bt still causual wokrers 

· no holidays, vacation, sick days or guaranteed hours 

· required to take 2 weeks of every six months to ensure no "employee" status 

· evidence from Teach Assistant 

· making minimum wage 

· on call 

· moving from school to school 

· casual wokrers made to compete with one another 

· Employee in finace department of hostpiral 

· 13 years as a causal employee, no benefits, summarily dismissed 

· Casual labourer with department of transportation 

· says political connections required to get this kind of work 

· no benefits, health care, etc. 

Analysis 

· 2(d) breach found 

· does ecluding casual/temporary workers contribute to the violation of protected freedoms? 

· Does the legislation have, either in purpose or in effect, interefere with s. 2(d) 

· Province has used the "Casusal" designation to interfere with rights by creaqting a sub-class of workers 

· unions try and organize these people 

· Governmetn has subjected "Casuals" to unfair practices, and this is a disadvantaged group 

· thus there is a positive obligation on government to extend protective legislation to these unprotected groups 

· excluding causuals from the protection of the Labour Act infringes their righ under 2(d) 

Ratio 

· another case where the government is using a legislative exclusion to damage the rights of workers 

· that beign the case, the legislation had to read in an obligation to protect this group.  

· exclusion of the disadvantaged group from the Labour act infringed their 2(d) rights 

Status Under Collective Bargaining Legislation: Introduction 

· only employyes are capable of collective bargaining, but the nature of "employee" is in flux 

· ie, increasing numbers of contracts, consultants, etc. 

· Some employess legally unable to bargain collectively, often professionals, agrticulturtal workers etc  

· Management (and those with significant management capacity) are unable to bargain collectively.  

· May be difficult to conclude who the legal employer is, due to confusing corporate structures, restructuring, outsorucing, and so on.  

· Employee organizations may take all kinds of forms, but in order to count as union must be forme for the purposes of representing the workers vis-a-vis the employer.  

· sometimes those refused bargaining rights are taken advantage of, but sometimes even when given rights they have difficulty using them due to their disadvantaged positions.  

· others who are barely employees at all (like Drs.) have managed to lobby for significant benefits and rights.  

· Old assumptions of vertically integrated blue collar companies no longer make much sense 

· What is to be done with the secondary labour market? 

· part-time, causal workers 

· may hold several jobs.  

· may be time to consider industry level bargainign rather than employer bargaining, since the employers are increasingly getting small and specialized.  

· by focusing on nature of employment, may be missing the point 

· some small-business people may be at the mercfy of a single provider of supplies, but have no access to bargaining 

· other groups, like doctors and lawyers, have no firm employer but are able to bring a lot of pressure on their "employers".  

· Management exclusion may be overbroad, when we consider the inclusive participatory approach to management.  

· As unions take greater ownership and role in the companies they work in, the old arms-length, adverserial approach may be outdated.  

National Labour Relations Board v. Hearst Publications Inc.  

Issure: Whether newsboys were employees 

Analysis 

· no easy test to determine whether someone is or isn't an employee.  

· must look to purpose of Wagner Act in ordre to define.  

· Employee broader than old common law "servant", but not meant to include everyone who performed a service.  

· The problems the Wagner Act sought to addressed are not solely present in the traditional employment relationship.  

· inequality of bargaining power may be found in contractors works as well as employees 

· strikes from contractors could be just as bad.  

· Since newsboys face the same kinds of problems and work in the same conditiosn, they should be convered by the Act 

· they are supervised and their hours and effots are perscreibed by the employer 

· most of their equipment owned by the publisher.  

· etc.  

Ratio: 

· in order to determine whether someone is an employee, must look to purpose of the Labour Relations Act 

· if they are in the same kind of position vis-a-vis employer as a tradtional employee would be, most likely the LRA will apply. 

· look at who sets hours, provides supplies, and whether there is economic dependence. 

Depedent Contractors 

· In Canada, the "fourfold" test is used to distinguish between contractors and employees 

· control of the relationship 

· ownership of the tools 

· chance of profit 

· risk of loss 

· However, some contractors are nonetheless dependent.  

· Some statutes set out that notwithstanding the fourfold factors, a person who is working for compensation on such terms that they are economically dependent on the employer may be found to be an employee.  

· In BC, statute tends to keep dependent contractors and regular employees in same unit, while in Ontario they tend to be in different ones.  

· Dependent workers do have the ability to organize and bargain collectively 

Winnipeg Free Press v. Media Union of Manitoba (1999) (Manitoba Labour Board) 

· Issue: 

· whether nespaper carriers were employees 

Analysis 

· Paper large, changed to morning delivery 

· so no longer newboys but rather normal employees 

· must appear at a certain time, with a car, to deliver papers 

· paid by paper + mileage.  

· Route sizes determined by employer 

· Employer sets many conditions of employment.  

· Management will find replacement if worker sick, but would reduce the regular carreir's compensation.  

· Carrier compensation reduced if client wouldn't pay 

· district managers could hire, fire, permit absences, negotiate rout allowance, warn employees, correct performance.  

· made decision as to hiring, gave bonuses.  

· Four factors test, but the significant factors is the nature and degree of detailed control over the person alledged to be an employee 

· natuer of task  

· freedom of action 

· right to perscribe exact work or how the work is done 

· etc.  

· Manitoba has definition of dependent contractor 

· someone who owns a vehicle who uses it for work, is not an employee but is under contract, and is entitled to deduct money remaining after performance from the amount he is paid.  

· At the end of the day the board is to consdier whether the relationship more closely resembles one of employment rather than contracting.  

· Expanded the 4 crtierion to 11 

· use of or right to use substitute 

· ownership of tools 

· entrepenuerial activity 

· selling of services to market rather than individual employer 

· economic mobility/independence (ability to reject work one doesn't want) 

· evidence of variation in fees charged 

· whether the individual is carrying on a independent business 

· degree of specialization/skill 

· control of manner and means of work 

· amount of payment 

· whether terms of service similar to terms of employment.  

· But the key consideration remains the control over the work and the manner itn which it is performed 

· here there is a high degree of control  

· notwithstanding use of own car, which is a common term of normal employment, MGMT controls the manner and nature of work.  

· little scope for entrepneurial profit, some danger of risk if the car breaks down.  

· terms of delivery strict and set out.  

· susbtitution possible, but MGMT also plays role here.  

· MGMT sets out routes, etc 

· little opportunity for delivery people to negotiate rates 

· so on whole, they are more like employees 

Ratio: 

· critican concerns are degree of control over the work and the vulnerability of the employee 

· consider:  

  

· use of or right to use substitute 

· ownership of tools 

· entrepenuerial activity 

· selling of services to market rather than individual employer 

· economic mobility/independence (ability to reject work one doesn't want) 

· evidence of variation in fees charged 

· whether the individual is carrying on a independent business 

· degree of specialization/skill 

· control of manner and means of work 

· amount of payment 

· whether terms of service similar to terms of employment.  

Fownes Construction Company [19734] BCLRB 

· Employee who owns several trucks and employs another driver to operate one of them may remain a dependent employee 

· an individual may be both employer and employee 

· owner operators may be subejct to same pressure as other employees.  

Near-Employees 

· Student nurses, medical residents, articling law students, etc.  

· may have acess to bargaining where the relationship resembles a tradtional employment.  

· In Ontario, people receiving work-fare are explicitly excluded.  


Managerial Employees 

· Trade Unions often prefer arms-length distance between MGMT and union. 

· Typically a bright line is drawn, but not always that clear 

· we are trying to avoid a conflict of interest 

· BC also recognizes a third category of "supervisors"  

Children's Aid Society of Ottawa-Carleton [2001] O.L.R.D 

Issue 

· whether certain employees described as "supervisors" could form part of the bargaining unit.  

Analysis: 

· supervisors front-line of management, supervise the bargaining unit employees directly 

· job description emphasizes supervisorial role 

· take a course in interactive management, hired specifically for management capacity 

· do performance reviews 

· play role in hiring via interviewing panels 

· help determine whether probationary employees will be kep on 

· carry out performance and attendance reviews 

· play role in counselling and disciplining employees 

· formal discipline more likely to come from further up.  

· role in decision making, greivance procedure. 

· since employer resisting certification, must establish, on BoP that the supervisors are MGMT and not part of bargaining unit.  

· "Thunder Bay" requires arms-lenght distance between sides to avoid conflicting interests on the shop floor.  

· Ford Case dealt with foremen 

· foremen could persuade workers to act against interest.  

· Whether someone is a manager goes to the question to which the "managerial employee" makes decisions which affect the economic live of their fellow employees, raising a possible conflict of interest.  

· Factors from BC Case 

· discipline/discharge 

· labour relations input 

· hiring, promotion, demotion.  

· The size of the business may be relevant 

· in large business, more likelihood of hierachical approach, but in small business all mgmt likely done by one or two employees.  

· New "flat" managerial structures prevalent in cooperative, professional workplaces may make it hard to distinguish, paticularly where there are collegial modes of decision making, and performance management through counselling. 

· here workplace non-traditional, aimed at "interactive management" rather than confrontational.  

· however, supervisors nonetheless exercise a managerial role 

· play role in hiring and promotion, even though final decision made by consensus rather than a single ultimate authority 

· complete control over preformance review process 

· supervisors are the eyes and ears of MGMT vis-a-vis disciopline.  

· supervisors engaged full-time in supervisory work and do not share the duties of the bargaining unit.  

· Placing supervisors into a sepearte bargaining unit won't help, since the conflict of interest will still remain.  

· plus the employer has a reasonable expectation that its mangement team will be undivided in its loyalty.  

Ratio:  

· Basically, it seems like the degree to which the supervisors engage in typically management actiivties will determine whether they can count as employees 

· discipline/discharge 

· labour relations input 

· hiring, promotion, demotion 

· if an employee is determined to be part of management, won't be allowed to unionize for fear of conflict of interest.  

The Union as an Organization 

· Statutory defintion typically broad, "any organization of employees that aim to regulate the relations between employees and employer" 

· labour board have found for except for stiuations involving discrimination, labour boards do not have the authority to deny recogntion to otherwise bonafide organizations just because they do not follow democractic forms and practices.  

United Steelworkers of America v. Kubota Metal Corporation Fharamet Division [1995] OLRB 

· P wanted to unionize workplace, D says there is already an Employee's association committee which negotiates with management.  

Issue 

· Is an informal body that negotiates with the employer sufficient to count as a union for the purposes of representing the employees? 

Analysis 

· LRA requires that union be an indepedent agent of the employees.  

· important since once unionized, workers cannot represent selves to management. 

· Preexisting committee longstanding but of dubious origin.  

· may have been created by employer 

· agreement sets out terms and conditions of employment, greivance procedure, etc.  

· does not purport to make Committee exclusive bargaining agent, nor is there a "no strike" clause. 

· Committee self-selecting, not elected 

· Monthly meetings with management, deal with production information, profitability, productivity 

· no general employee meetings to discuss interests/problems.  

· no constitution, no bylaws, no fees paid or financial status or assets.  

· propsals that become part of employment contract are ratified individually.  

· Comittee wholly dependent on management  

· LRA doesn't set out form of Union, but allows inferences to necessary characteristics of the union 

· must have constitution with purpose of union and procedure for election  

· must be a meeting, to admit people into membership and ratified constitution 

· officers should be elected.  

· this web fo contractual realtionships is fundamental to the union.  

· So Union will have constitution or by-laws that have been reduced to writing.  

· Committee has no constitution, assets, or employee members, and is to informal to be a union.  

Ratio: 

· union must be elected, must have constitution, must have constitution reduced to writing 

· must be for purpose of representing workers w/r/t the employer.  

Graham Cable v. Cable Television Workers Association (1987) NS LRBR  

· association held not to be a union because its true aim was not to regulate employer/employee relations but merely to get the incumbent union out.  


Employer Influence 

· MGMT interference with unions iprohibited by law 

· management may not join union 

· management dominated institutions may not be certified as union.  

· Children's Aid Society of Metropolitan Toronto 

· if you hold a certification vote, and it turns out that some of the voters were part of management but weren't acting at management's bidding, that does't disqualify the association from certification if they are thereafter rendered inelligble for membership and expelled.  



Proving an Illicit Motive 

· proving an illict motive is necessary for some unfair labour pratices 

· ie dismissing an employee because of union membershi 

· in some jusridictions, the employer has the burden of proving an absence of animus 

Unfair Labour Practices during Organization 

· the employer has an incetive to try and derail certification because unionization will cost money and cut into profits 

· labour legislation seeks to avoid this by prohbiting unfair labour practices 

· most commonly occur during organization, because this is the employers best chance to derail the union entirely 

· BC Labour Relations Code 

· 6(3) it is an unfair labour practice to discriminate or take action against organizing employees 

· 6(4) gives employers an addtional protection where employee status can be changed for proper cause or where reasonably necessary for the proper conduct of business 

· Board may order reinstatement or damages, or may immediately certify union 

· where a decision is motivated even in part by animus, this is an unfair labour practice 

· burden on employer to disprove animus 

Duchesnau v. Conseil de la Nation Huronne-Wendat [1999] CIRB No.1 (Canada Industrial Relations Board) 

Facts 

· P dismessed from long time employment 

· he says it is due to animus, the employer calims it is from workplace misconduct, amounting to fraud 

· but P was acquitted at a preliminary hearing of all criminal charges 

Analysis 

· code provides that workers have right to select bargaining agent 

· during organization drive, board is particularly careful to protect employee rights and will ensure no employer animus 

· even if there is a pretext to fire, anti-union animus, even if just incidental, that will be an unfair labour practice.  

· Employer bears burden of proof to rebut presumptino of anit-union animus.  

· Board to determine whether animus palyed any part at all in the dismissal.  

· On a BoP in this case, the board found that it unprobable that the P's union activities had nothing to do with the termination.  

· So while P's behavior questionable, the employer could not prove that it's dismissal was not provoked in part by anti-union animus 

Ratio: 

· during organization period, there is a presumption of anti-union animus that the employer must be able to rebut on a BoP 

· even if there is a pretext to fire and the animus plays only an incidental role, dismissal will still be an unfair labour practice.  

6(4) 

· discussion problem 

· shows that "proper cause" provision has some teeth 

· where you have a clear procedure applied in a non-discriminatory fashion, this may be enough to discharge the presumption of anti-union animus 

· basically where the termination occurs with acceptable procedural fairness, 5(4) may protect.  

Non-Motive Unfair Labour Practices 

· some statutes uclear as to whether motive plays a role 

· if not, the section may outlaw any employer action that has a chilling effect on a union.  

· BC 6(1) makes it unfair to interfere with the administration or formation of a trade union 

· does not explicitly require animus 

· because it is so broad, it has the potential to swallow up all the other labour provisions 

· typically what is required is that there be a finding of no anius, and then a balancing decision between the interests of the union and the business purposes 

Canadian Paperworkers Union v. International Wallcoverings, [1983] OLRB  

· Employer kept company going by using strike breakers 

· union learned about strikebreakers, confronted them  

· some members fired 

· some of these members assaulted scabs, damaged vehicle, etc 

· some were found not to have even been there at all.  

Analysis 

· ss. 66 and 70 prohbiti certain anti-union acts when there is animus 

· 64 prohibits acts, but there is no express requirement of animus 

· if this is the case, how can 64 be interpreted such that it does not make ss. 66 and 70 obsolete? 

· Some cases have read into the section something that says "where only incidentally affects a trade union".  

· so where business decision not inconsistent with the shceme, would be permitted.  

· other cases have simply read in a motive requirement.  

· if employers conduct simply affects the trade union, with no animus, ok 

· employer must justiffy conduct with credible business purpose.  

· Both approaches involve balancing, considering the scheme of the act, and without direct evidence of motive, both require a significant impact on the union before a violation will be established.  

· So basically in the absence of animus, the courts will only find an infringement where the imbalance of interests in favour of the protected activity is significant.  

· thus what is contemplated under s. 64 are activites where are done in good faith, but have a significant impact on the union and do not reflect a persuasive or worthy business purpose.  

· application to facts 

· Employer claims all were dismissed for the unlawful assault, not the strike.  

· there is no evidence of actual animus 

· thus those who actually did engage in an assault cannot have recourse to s. 64, since this is a persuasive business prupose.  

· "given the circumstnaces, the decision to discharge was not clearly excessive and by itself a hallmark of anti-union animus".  

· non-motive approach should be reserved for clear mistake or totally disproportionate response. 

· employees who were only present but did not assault were also dismissed 

· board concludes termination was out of a feeling from management that the union can no right to be there, but of course they did 

· so find a breach of s. 66, due to animus.  

Ratio 

· the approach taken where there is no requirement of animus in this case is that the board will only find an infringement where the imbalance of interests in favour of the protected activity is significant 

· basically if the employer can show good faith (no animus), and proportional response/worthy business purpose, no infringement will be found.  

Westinghouse Canada Ltd. [1980] O.L.R.B. 

· employer deliberately moved plants to new area.  

· In some situations, this would be ok, where the move is genuinely motivated by business concerns due to an economic crisis 

· Here there was no evidence that the company tried to work with labour, so clealry motivated by animus and the move was not OK.  

· however, probably quite specific, as the employer was acting fairly egregious 

· here management basically lied to union and shut down the plant, rather than attempting to negotiate 

· Remedy for plant closure difficult, since can't order reopening 

· perhaps certify the new plants, or give the unionized employees dibs over those jobs. 

Kennedy Lodge Nursing Home (1980) OLRB 

· employer contracted out all housekeeping and janitorial functions, laying off union in process 

· stated intent was to save money.  

· Board found that since action taken not motivated by animus, this was OK.  

· unlike Westinghouse, there was no anti-union animus, only desire to save money. 

· Brian Langille in "Equal Partnership in Canadian Labour Law" questions this, isnce after all the whole reason to avoid collective bargaining is to save money. Contracting out to avoid the whole intent of collective barganing should be viewed as animus.  

· Desire to save money is not the same as anti-unoin animus.  

· basically, the employer has the right to set the conditions of employment as long as not against the bargain, and as long as not motivted by animus 

Alteration of Working Conditions: The Statutory Freeze 

· no unlitaral changes to the wokring conditinos during the certication and bargaining processes. 

· PRe-certification freeze begins when certificate is filed, and ends when application dismissed or certificate issued.  

· then bargaining freeze kicks in and substists until there is a legal strike/lockout position.  

· Point is to avoid employers from undermining union 

· this means even bona fide business decisions may be illegal during the freeze period.  

· even doing things that are in the favour of workers may lead to an unfair business practice 

· don't want bribes or punishments. 

· Canadian Imperial Bank of Commerce 

· during freeze period, Bank gave raise to all non-organizing branches but not branch that was organizing.  

· Board applied "busniess as before" test and found an unfair business practice.  

· shcheduled pay raises must continue as before 

· BC allows some changes in conditions 

· employer can apply to board to have conditions of employment changed, even during the freeze 

· board may allow these changes if "business as usual" and "business as before"  

· perhaps based on resaonable expectations of parties?  

Simpsons Limited v. Canadian Union of Brewery, Flour... (1985) N.S. LRBR 

· Employer department store, in some difficulty.  

· union recently certified. Just prior to notice to bargain, employer made big lay offs across the workforce, including in certified unit.  

· some of the work that was laid off was replaced by contractors.  

· Board accepted that the layoffs were done without anti-union animus.  

· But bargaining freeze meant "business as before" was supposed to keep going 

· this is a hard test though.  

· Typcially first time events are rejected by the board 

· however, sometimes layoffs are ok during the freeze, even where that was the first instance of lay offs.  

· Goes to reasonable expectations model instead 

· what would a reasonable employee expect to constitute his or her privileges in the specific circumstances of that employer?  

· it may be reasonable for employees to expect an employer to respond to a sginficant downturn in buseiness with layoffs, even if this is the first round of layoffs.  

· of course, severity and extent of layoffs must be proportionate to the severity of the economic circumstances.  

· Must be an absence of animus.  

· So layoffs ok 

· but would a reasonable employee expect a downturn to be met with layoffs, then have those layoffs replaced with contract workers?  

· during the freeze, the employers abliity to contract out is limited.  

· Ultimately the board found that the lay offs were ok, but that the contracting out was not, because "the introduction of a new means to continue to have the work performed" aws outside the employees' reasonable expectations?  

Ontario Public Service Employees Union v. Royal Ottawa Care Group 

· Hospital reduced benefits during bargaining freeze.  

· hospital says it was acting in response to serious budgetary pressures.  

· reducing savings without impairing other benefits or patient care.  

Analysis 

· freeze captures bonafide actions that may nonetheless undermine organization.  

· aim is to facilitate bargaining, not protect employees from persecution  

· "business as usual" model is flawed, since obviously when unionization occurs, the business must change.  

· indeed, if business continue to act unilaterally as it did before, it would violate the process.  

· reasonable expectation not much help, since no easy way to determine how reasonable employee expectations may be ascertained.  

· besides, given the organizing employees should reasonably expect that these kinds of decisions will be the product of bargaining.  

· Board moves to a third approach, that reads the freeze provisions in light of the need to bolster the bargaining process, reinforce the status of the unioin as bargaining agent, and provide a firm (if temporary) starting point for the collective bargain 

National Labor Relations Board v. Exchange Parts Co., (1964), USA USA USA 

· basically boils down to changes that benefit the employees are also not allowed.  

· "Danger of a fist inside the velvet glove".  

· employees will assume that what can be given can be taken away... 

Ratio: 

· new benefits are also inappropriate during the statutory freeze. 


Unionization and Wal-Mart in Canada

Plourde v. Wal-Mart Canada Corp. [2009] SCC
Facts 

· D closed its store during negotiations with union over a first collective geement 

· P argued that when Wal-Mart closed the store and he lost his job, this should be understood as dismisal motivated by anti-union animus 

· trbinual and lower courts said that Wal-Mart had permanently closed the store, so it doesn't matter what the motivations were 

· can't order reinstatement, and can't order Wal-Mart to reopen the store 

· SCC rule 6:3 in favour of Wal_mart 

· Binnie said that 15-17, which deal with dismissal for union activity, could not apply where the employer had permanently close the business, but that compensatio ncould be available to the union und3er s. 12-14 if the union could prove animus 

Analysis Binnie 

· s. 15 - 17 set out a remedy for someone who is dismissed, suspended, etc for exercising rights undre the code 

· but in order to reinstate someoen into their position, that position must still exist 

· remedy is to put the preson back in their job and pay them lost slaryfor th eperiod between the time of dismissal and that of the order, minus any money made by the employee at other jos 

· also may contain an order to the employer to stop practicising discrimination and to cancel the sanction 

· so this is limited to a situation of an ongoing business rather than a free-standing power to award damages against employer.  

· general relief is dealt with under ss. 12 to 14 

· thre is no duty for an employer to keep operating their business 

· so section 15 is not applicable where the workplace is closed 

· a real and definitive workplace closure is a complete answer to any attempt to invoke the s. 17 presumption 

· the firing of a single employee may warrant higher scruitny to ensure there was a good reason to fire the employee engaging in protected activity, but this doesn't aply whre the whole workplace is closed 

· in theat case the reason for termination is simply that there jobs no longer exist 

· the reason the jobs are gone is not a matter for a s. 15 application 

· a closure is a closure, and reinstatement is impossible.  

· s. 15-17 create a presumption that an employee is able to easily raise when fired during union involvment 

· difficult to rebut, and is dealt with in a summary way 

· employer may not even have a  mixed motive 

· whereever there is a taint of animus, quite easy for employee to prove animus 

· the leigislature did not create this presumptio in the case of plant closures 

· case law indicates that there is no positive obligation that the employer keep its plants open 

· but it does not immunize the employer entirely 

· the colsure may itself be an unfair labour practice, but the remedy will be found under ss. 12-14 instead of s. 15 

Dissent- Abella 

· s. 15 can apply for mass dismissals arising as a result of the closure of a business for anti-union animus 

· City pontiac buick case has meat that ther is no remdy for a genuine plant closure, even where motivated by anti unio nanimus 

· whole point of ss. 15-19 was to provide acces to civil remedies for anti-uinion conduct, and to even this playing field via presumption ins. 17 

· Depriving employess to access this remedy when their plants have closed denies their rights just when they are the most needed. 

· dismissed employees are entitled to thave their dismissals scruitinized for anti-union motives, no matter the reason they were dismissed 

· closing a business is a form of dismissal, and the only form of dismissal immunized from scruitiny for anti-union animus 

· City Buick openly closed in order to avoid unionization 

· judge concluded that closing a business is a good and sufficient reason which rebuts the presumption 

· no obligation to remain open 

· closing is always a good and sufficient reason for employee dismissals, and it doesn't matter whether it is motivated by animus 

· It's tautological to conclude that closing a business is a good enough reason for closing a business 

· seems weird that you can scrutinize where one employee fired, but not where all employees fired 

· Closing a business can be the morst severe form of reprisal for union activity, and so shouldn't be imune. 

· City buick was thus an anlomaly and should be left behind. 

· INconsitent with the legislature to scrutinize only whether or not the business is "actual/authentically" close rather than the purposes behind that closing 

· shouldn't interpret these provisions differently in the context of a lant closing otherwise you will strip employees of their rights in the most dramatic possible context. 

· Labour borads have tended to find that a decision tainted by anti-union animus, wehter it is a closing or a different action, is a violation of labour rights 

· While provinces may make their own jruisprudence and legislation, here City Buick is totally at odds with the rest of Quebecois jurisprudence 

· majority focused on 12-14 

· 12-14 are available, but 15-17 are intended to be avialable in addition to this in order to reflect the reality of the informational and power imbalance between the emplooyer and the union(s) 

Ratio 

· under Quebec's equivalent of 6(3), a permanently authentic closure, no matter what its motivated for, will not allow a remedy.  

· cannot order store reopened, etc.  

· closing a store is always a valid reason to terminate 

· Dissent 

· doesn't think it is somehow better if employer terminates everyone rather than just a few 

· effect is to give employer the advantage when it is acting most egregiously.  

Employer Speech 

· During organization, employer often wants to persuade employees not to opt for unionization 

· National Labour Relations Board v. Federbush Co. 1941 USA USA USA 

· free speech is not absolute, and can be limited at times 

· speech can connote power relationships 

· employer speech can be both expression and coercion 

· speech which from the outside seems fine may have a connotation of threat, and can be limited 

· In some parts of Canada employer has the right to free speech, providing it must not use threats, promises, or undue influence.  

United Steelworkers of America v. Walmart Canada [1997] OLRB 

Facts 

· basically management canvassed organizing employees for questions, but would not answer questions about whether the store would close 

· also allowed anti-union employee to speak during mandatory meeting, but would not let pro-union employee speak since customers were arriving.  

Analysis 

· speech from anti-union employee problematic 

· company did not distance itself from her speech, stating that it was not reflective of the employer's position 

· particularly important because she had said job security would be in question if the store unionized. Silence may have been a implied statement that this was so 

· by letting her speak at an official meeting, without distancing itself from her remarks or allwoing a pro-union response, this had the effect of intimindating or influencing employees 

· An employer simply cannot allow an employee to make a speech containing the subtle threats to job security at an official, management run meeting, fail to clarify, then refuse to let the union speak.  

· Daily meetins and circulation of MGMT reps sent a message that the company was strongly against the union 

· employers can't hide behind open door policies when the effect of this is to intimidate the employees.  

· Must consider the effect of WalMart's open policy in refusing to answer questions as to store closure.  

· failure to answer go around the store. 

· Where employer solicits questions, it must naswer them 

· if you can't answer questions, don't solicit them. 

· Employer knew chilling effect of silence on union, but continued to solicit questions.  

· clearly employer can't say the store will close, but it could have assured the unoin the store wouldn't close 

Ratio 

· failure to answer questions may constitute a threat 

· so soliciting questions then refusing to answer about a closure is a very riskiy practice 

· employer needs to be careful about allowing anit-union speech, not not pro-union speech 

· remedy here was automatic certification 

· this remains a remedy in BC 

· but in Ontario, this remedy was removed 

· in this case, once certified Walmart just dug-in and refused to conclude bargaining 

· eventually since no progress was being made and some of the organizers moved on, the union was decertified 

Employer Free Speech Clause 

· BC has a clause that allows the employer to express itself on any topic as long as it doesn't intimidate 

· this includes the right to express your opinion on unionization as long as you aren't coercive or intimidating 

· although, one might wonder whether anti-union speech from employer isn't inherently coercive.  

· BC allows pretty broad anti-union employer speech 

· Ontario restricts the speech to facts 

Solicitation on Employer Proprety  

· The typical workplace is on property owned by the the employer 

· must balance right to act collectively with traditional property rights. 

· so while employer may put some restrictions for safety and security, and can limit organizing to non-work hours and areas, cannot ban it altogether.  

Canada Post Corporation (1995) Canadian Industrial Relations Board 

Facts 

· union2 represented employees in workplace A 

· wanted into workplace B in order to raid workplace B, which was represented by union 1.  

· employer denied entrance, union2 claims no compelling reason to deny. ] 

· employer says that it would allow it outside of work hours, and in non-working areas.  

· generally restricts access to canada post afcilities for busniess and asecurity reasons. 

· once inside a Canada Post facility, very little security.  

· basically Canada Post was saying that these outside organizers can only organize in plants in which they are alrady certified.  

· union1 agrees that access to working areas would be highly disruptive, and would give union 2 unfair access to workers.  

Analysis 

· code expressly restricts union activity during working hours 

· however, allows union activity at workplace, outside work hours.  

· so OK during breaks and so on.  

· an absolute refusal to admit union organizers from one organized worksite into another organized worksite is  not compatitble with the Code, notwithstanding fears of security and safety 

· Raiding is an important part of right to form a union.  

· So employer in violation 

· But there must be a balancing of interests.  

· employer may restrict where it can show its operations are being disrputed or other legitimate business interests are being adversely affected.  

· stranger can be excluded under the act.  

· however employees from a different location can hardly be seen as strangers to whom the employer has not relationship.  

· Securtiy guidelines can be adapted to ensure the workplace remains secure 

Ratio 

· Union activity is ok at a workplace when not during working hours, and when the employer cannot show that compelling and justifiable business reasons. 

· Employees from one location will not be understood as strangers to management at a second location.  

T. Eaton Co., [1985] OLRB 

· blanket prohibition on the distribution of union literature at all times, including when the store was not open, could not be upheld 

· the activity would not interfere with the employers legitimate business interest. 

· Store located in a mall, and the mall managers maintained  a no solicitation policy 

· Was upheld on appeal, and the court described the need to balance harmonious relations with property rights.  

· Once the mall owner was determined to have no valid business purpose in interfering with the protected activity, its property rights were required to yield  

Adams Mine (1983) OLRB 

· Union was putting up pro-NDP material on bulletin board, which the employer didn't want.  

· In this context, the union canvasser was no different from every other political convasser, and shouldn't be able to use its bargaining agent status to help campaign. 

Union Unfair Labour Practices 

· Unions may not coerce membership, but this is much rarer 

· Milnet Mines Ltd. (1953) OLRB and Canadian Fabricated Products Ltd. (1954) OLRB both deal with unions threatenign other unions with violence or economic retribution, and in both cases applications to replace the attacked union were denied.  

Remedies for Interference with the Right to Organize 

· remedies play particular role here because of the psychology of the relationship, the importance of time as a tactical consideration, and because after the breach the relationship continues.  

· Typically statute allows for quasi-criminal and administrative penalties.  

· offenses require leave from the board or minister to prosecute 

· admin penalties avaliable from the board.  

· Typically when employer unfairly dismisses or suspends, the remedy is lost wages/benefits.  

· does not address damage down to organizing effort as a whole 

· In Westinghouse, where the plant was moved to a less union-friendl place, the board gave the members right of first refusal with no loss of seniority, and relocation allowance. Also gave organizes significant access to new workplace.  

· In Radioshack, the court forced the MGMT to post a notice stating the employer had violated rights, etc. 

· as long as this is not punitive and simply compesatory, flows from the act then this is OK.  

· In BC, remedies are listed in s. 14 

· damages 

· notice placed in workplace detailing violation  

· access to employee lists, address, phonenumbers 

· access to employers premises on employers time 

· possibly as a response to forced listening meetings 

· employees not required to come to these union meetings, but would be paid to do so by employer 

· reinstatment where unfairly discharged, possibly with compensation 

· automatic certification 

National Bank of Canada and Retail Clerks' International Union [1982] 3 Can. L.R.B.R. 

· Basically there was a three-day gap between certification and bargaining freezes, which the employer used to close the branch and transfer its accounts to a non-unionized branch.  

Analsyis 

· move was motivated by anti-union animus.  

· aimed at "getting rid of" the union.  

· wanted to show that trying to unionize was a mistake.  

· remedy was to make the union the representative of the new branch  

· however will have to earn support, so must have access, recruit members 

· aim seems to be ensuring that the employer can not be seen to benefit from its illegitimate behavior.  

· this was not challenged. 

· But part of the order was requiring the creation of a trust, and a letter essentially expressing contrition and describing the trust. 

Ratio: 

· Possible remedy: unionizing the new branch immediately 

National Bank of Canada v. Retail Clerks' International Union, [1984] 1 S.C.R. 269 

Same facts as above.  

Analysis 

· begins at looking at some novel remedies, and notes that in all cases there is a realtionship between the remedy and the offence. 

· in Masicotte the board authorized the employee to deal with his own greivance, because the Union refused to handle it.  

· In Halifax Longshoremen's Association, the unions conduct deprived the P of work, so the P were granted membership to the union.  

· no such relationship between the trust fund an d the offence.  

· doesn't remedy or compensate 

· so should be set aside 

· trust intended to benefit all employees, even those not organized, but these employees weren't harmed by the employer's misdeeds.  

· since the letter describes the trust, it too should be set aside.  

· Beetz Describes this all as punitive, and the CLRB has no power to punish 

Ratio 

· Remedy must have a relationship to the offence 

· Remedy must be compensatory rather than punitive.  

Past Remedies 

· OLRB used to be able to grant interim relief pending a final disposition, which makes sense given the time sensitive nature of the proceedings 

· repealed in 1995 

· Until recently, the OLRD had the power to certify a union which had been the victim of serious unfair labour practices even if that union lacked majority employee support.  

· Used in the Wal Mart Case 

· there the impact of the employer's speech turned the question from "do you want a union" to "do you want to keep y our job". 

· no other remedy seemed able to address the harm 

· Union was able to show a plummetting drop in support following the unfair practice.  

· Shortly thereafter, this power was taken a way.  

· all that can be done instead is order that a new vote be made.  

Baron Metal Industries [2001] OLRD 

· employer used criminal gang to threaten union.  

· Board ordered new votes, made employer give union addresses and so on of all members, right to leaflet, forced employer to post notice of offence, etc.  

· Criminal law occasionally used. 

R. v. K-Mart Canada Ltd. (1985) Ont. CA 

· Crown appealing sentence, caliming it is too light.  

· New warehouse opened, organizing began.  

· D opposed application, got certification delayed.  

· then hired third party to provide personelle that D could "hire" to infiltrate and disrupt the union, and then dilute the vote.  

· vote tied.  

· Third party gave false evidence during hearing.  

· new certification vote led to unionization once third party gone.  

· long strike followed, union eventually broken. 

· Employer spent 150000 on breaking the union 

· Board gave 25K fine, CA increases to 100K 

Captive Audience Meetings 

· in person meetings with mandatory attendance 

· may be unfair, particularly where there is evidence of forced listening 

· ie. eployees don't know what meeting is about and are not allowed to leave.  

Re Canadian Fibre 2008 BCLRBD
Facts 

· union alledges a series of meetings held by the employer duing organiattion constituted captive audience meetings involveing forced listiening 

· Basically the Employer called a mandatory meeting, then said they can leave if they want 

· boss turns his back to let them leave, but other managers don't  

· clearly not a true invitation to elave.  

Anlaysi 

· even a meeting that is alledgedly "voluntar" may constitute "captive audinece meetings" 

· must assess whether a meeting is truly voluntary from the perspective of the employee of orbidary conviction and fortitude 

· if employees would reaosnablly be unwilling to leave since doing so would idenitify them as supporters of the union, thismay be a captive audience, even if the employer tells them they are free to leave.  

· if only an employee of unusual conviction or fortitude would have had the temerity to leave, this is a captive audience 

· in this case there was a small mnumber of employees, and an employee of ordinary conviction or fortitude would reasonably think this would be construed as opposition ot hte employer 

· RMH- forced listening was cointnues disply of slide shows, which D here says is way more serious 

· there were meetings in RMH, but these weren't the problem- it was the slide shows, says D 

· But the Meetings in RMH were large, with security cameras turned off, and noa ttendance recored 

· employee could chose not to attend or leave anonymously without being worried that this would be contrued as support for the union. 

· what was offenseive about the slide shows was not that they were prominent or mpossible to miss, it was that BECAUSE they were prominient and impossible to miss, employees had to veiw the m continuously 

· where employee is forced to view the slides or forced to turn away, the communication becomes coercive and intimidating. 

· no difference between being forced to view a message and being forced to listen to one. 

· forced listening is what makes an otherwise acceptable employer experession of view during an organizing drive coercive and intimidating 

· forced listening of anti-union view in an effort to change the emloyee's deicsions with respect to collective bargaining, diminishes the human dignity, libtery and autonomy of hte individual 

Ratio 

· essentially, the closer the message is to "forced listening", the closer it will be scrutinzed 

· so may be better off writing a letter or something, since people aren't required to read it 

· although people will probably feel obliged to read a letter from their boss.  

· forced listening may turn an otherwise acceptable expression of views during an organizing driving coercive and intemidating.  

The Acquisition and Termination of Bargaining Rights 

The Wagner Act Model and the Principle of Exclusivity 

· Wagner Act create din US and adopted in Canada in the 30s.  

· mandatory certification procedure which allows a union to become exclusive bargaining agent of for emploeyes and to compel employer to bargain.  

· voluntary recngition also possible.  

· Key features are exclusivity and majority rule.  

· May have made more sense in old, large vertically integrated companies.  

· basic principle of organization in canada remains exclusivity and majoirty rule 

· don't even need 50% of all employees, just 50% of those who vote 

· there will always be some forced to unionzie. 

· Employers are the ones who insisted on votes 

· gave them time to react and take steps against a union 

· Employer may still voluntarily recognize union 

· the content of the bargaining unit often a source of contraversy 

· large units have more power 

· many small unions with one employer multiplies the chance of strike and unrest 

· Globalization has meant the cost of labour is increasingly important 

Roy Adams, "Union Certification as an Instrument of Labor Policy: A Comparative Perspective" 

· Other countries do not generally divide up into small bargaining units which require majority support.  

· Employer view here is that people outside the workplace have no business in the welfare of the enterprise, will just cause disruption.  

· Employers demanded that the majority of employees would need to support the union for it to have effect 

· this was embedded in the Wagner act.  

· Certification makes union activity possible, but the process also has advantages for the employer 

· it can contest organization campaigns 

· certification has dissipated calls for general indsutrail improvements 

· noncertified employers feel justified in behavinig in autocratic and high-handed ways.  

· employers are banend from seeking employee representation in other ways.  

· employers no longer have any duty to seek democracy in the workpalce- this responsibility is seen as falling wholly on unions.  

Sanford Jacoby, "Social Dimensions of Global Economic Integration" 

· Global economy change labour relations 

· greater mobility of capital  means that nations must rely on human talent and infrastructure to keep investments.  

· economic growth and producitity has slowed since the 1970s while financial markets internationalized 

· MNCs have spread and fruther increased globalization 

· globalization has had mainly negative effect on labour.  

· compeition from lost-cost natiosn puts downwards pressure on wages and benefits.  

· industry moving to more high-tech sectors, but this undermines the demand for blue-collar manual workers, who form the unions base.  

· Historically, insdutry wide cmpromises which took "wages out of competition" were acceptable to employer, since they knew their competitors would be paying the same and so woiuldn't be at a disadvantage 

· but as indsutries globalize, this standardization is impossible.  

· and the mere threat of outsourcing weakens unions' bargaining strength 

Harry Arthurs, "Reinventing Labor Law for the Global Economy" 

· Globalization puts employees from different regions directly in competition with one another 

· in competition both for jobs, and for the lowest wages and the highest productivity 

· No way of standardizing workplace benefits and rights, since all of these pools of workers are in different sovereign nation.  

· Further, globalization has attenuated the relationship between the worker and management, and the community of interests among workers.  

· workers in a company may not share same country, language, values, and so on.  

· more and more difficult to seperate employees from contractors, part-time, etc.  

· Difficult for employees to recongize their adversary, let alone try and organize and implement common strategies.  

· Coordination of unions accross border is super hard, since each location ahs different and inconsistent labour laws.  

The Appropriate Bargaining Unit 

· NA is a majority rule system based on principle of exclusivity 

· But majority rule of what constituency? 

· how do we decide? 

· tytpically aim for one large unit covering all employees 

· biggest bargaining unit possible (Weiler's position) 

· allows mobility 

· better bargaining position 

· fewer strikes 

Bargaining Unit Determination: General Principles 

· A group of employees defined on the basis of the employer for whom they work and the positions they cocrupy 

· may consist of all the employees of the employer who are negaged in the production a particular good or survice, or a subset thereof who preform certain tasks 

· may be in one or more workplace.  

· Unit serves as electoral bases, and the basis for collective bargaining 

· tends to be a compression of wage differentials 

· may produce jusridictional disputes between different unions representing different workers 

· eg. who replaces lightbulbs- janitors or electrications? 

· Design of the unit has deep impact on the ability of the union to put pressure on the employer.  

· typically bigger is better, but a small group of hgihly valuable employees may also be able to put a lot of pressure on the employer.  

· where there are several unions, more opportunity for "leapfrogging" 

· U1 bargains for X, U2 bargains for X+1, U1 bargains for X+2, etc.  

Delineating the Bargaining Unit 

· Once application to certify is made, Board must determine whether the unit is appropriate 

· occasionally, usually in public sector, make up of unit decided by statute 

· more often, in private sector, left up to tBoard 

· Insurance Corp. of BC and CUPE 

· Weiler case setting out basic preferred bargaining unit 

· all employees of a single employer 

· administratively efficient, facillitates bargaining 

· improves industrial peace and stability by minimizing parallel negotiations  

· Other consideration is whether there is a community of interest among the employees in questions.  

· may lead to several unions where employees differ significantly in background, skill, type of work, etc.  

· Growing part-time workers makes this model more difficult.  

· especially in service sector where firms are relatively small and face a high degree of competition.  

· also mainly women- 70% of part time workers are women.  

· however little ability to unionize 

· this may be why in cases like Metroland they are increasingly included in bargaining unit 

· Casual workers also difficult.  

Free Riders 

· employees part of the bargaining unit and benefit from the collective agreement but aren't union members and don't pay dues 

Rand Formula 

· typically must be given by employers since it costs them nothing 

· automatic deduction of dues from paycheck 

· if union asks for it, typically gets it 

· remedies issue of freeriders 

Union shop/Closed Shop 

· only union workers can be employed at the workplace 

· must be bargained for.  

Metroland Printing, Publishing and Distributing Ltd., [2003] OLRD 

· Large publisher of papers 

· has sales and distribution deparment 

· also has some temp/part-time workers 

· some cooperative student employees 

· all of permanent employees began as part-time 

Analsyis 

· employer wants part-time and temp workers in seperate bargaining units 

· argues that full-time and other workers not in acommunity of interest 

· paid differently, receive different benefits, work on different schedules 

· Determining the bargaining unit is a public policy decisimn aimed at nehancing collective bargaining and ensuring a more harmonious relationship. 

· not aimed at the simplest possible adminsitration 

· Employer says two requirements for finding an appropriate bargaining unit 

· sufficient community of interests 

· no serious labour relations problem for employer.  

· Board agrees as to two requirements above 

· but no assumption that part-time employees have a different community of interests.  

· more productive to focus on concrete problems  

· Employees of the same employer will generally be found to have sufficient community of interest to bargain together unless the placement of them in the same bargaining unit creates serious labour relations problems.  

· Here no differences that would be likely to create serious labour relations problems.  

· Employers suggestion would fragment bargaining unit in in appropriate way  

· Broader based bargaining units are better 

· more stable, more critical mass, easier to administrate 

· Fragmented unit s may cause problems 

· serious striking issues, lmore difficult barganing 

· so there is a persumption that more comprehensive bargaining units are approrpiate 

· here workplace small already, employers suggestiong would have 3 or 4 unions in an already small workplace.  

· makes no sense to hive off 2 employees into sepearte barganing unit.  

Ratio: 

· To Determine appropriate bargaining unit 

· sufficient community of interests 

· no serious labour relations problems for the employer 



Island Medical Laboratories, BCLRB 
· contains test for appropriate bargaining unit 

· key principles are industrial stability and access to collective bargaining 

· industrial stablity usually served by a single bargianing unit of all employees, small bargaining unit may be appropriate where the proposed members have a sufficient community of interest 

· Four factors determine community of interest 

· similarity in skills, interests, duties and working conditions 

· physical and administrative structure of the employer 

· function integration 

· geography 

· These four factors may be relaxed to facilitate access to collective bargaining in traditionally difficult to organize sectors 


Sidhu and Sons 2008 
· Union applied for certification of a bargaining unit comproised of migrant workers 

· employer says migrants do the same work as domestic farm workers, so should be in same unit 

· employer thought unionization less likely in larger, diluted unit 

· foreign workers appeared more pro-union 

· plus if it succeeded, it would be a very weak union since part of the unit had no choice but to work there 

· Union says this is true, but the unique employment status, and terms and conditions of employment, gave the migrant workers a distinct community of interest 

Analysis- Vice-Chair Michael J. Adam 

· finds that the similarities between the domestic and migrant workers far outweighted any differences 

· the inabiliyt to menaginfully distinugish work of hte migrants from the domestic wokrers would undermine collective bargaining 

· there would be no menainful way to distermine which work is covered by the Unin's certification, and which is not, sinace all of the farm wokeres perform all of the work at all of the Farm sites 

· so while we need to be creative and flexible in order to promote access to collective bargaining, the boundaries of units must still be rational and defensible 

· access considerations cannot outweight the conculsion that collective bargaining would have no chance of success 

· but this was redetermination in 2009 

Ratio 

· there is little meaningful difference in employment duties between the groups, and delinieating duties would be impossible 

· access considerations can't outweigh the fact that collective bargaining would be a failure.  


Sidhu and Sons Nurser Ltd. (Re) 2009
Analysis 

· clearly the domestics and migrants perform much the same work at hte same locations 

· the differenceis in the status and terms of emloyment 

· the original panel should not have concluded that these differences were irrelevant 

· there is a distinct comunity of interest relating to the employment status, and their terms and conditions of emloyment 

· there is a marked and real distinction between the migrants and the domestic workres 

· simply because these arise from terms of employment rather than job duties does not make them less meaningful from a collective bargaining perpspective 

· the original decision was erronrous by focusing solely on the work done in the unit rather than on the nature of the circumstances of the migrant workers 

· while duties may usually be a key part of determining the appropriate unit, not determinative 

· it is true that where it is impossible to distinguish barganing unit work from non-bargainig unit work, this will ordinarly be determinative that there is not a distinct community of interest 

· there could be a lot of disputes about work jurisdiction otherwise 

· But other things need to be considered 

· whther employees are similar in skills, interests, duties and workingconditions 

· so here the key difference is not in duties, but in skills, terms, and conditions of employees. 

· they do not have the same terms of employment 

· they do not have the same ability to look for jobs eslewhere 

· this puts them in a different position qua the employer than for domestic workers 

· The key question then is whether the unique circumstnaces of the migrants are suffifent to overcome the other Island Medical factors and restrictions 

· Collective bargaining can, and often does, follow a strict work jurisidction model 

· but sometimes management and labour must be more flexible in order to acheive workplace change and imporvement. 

· the Code does not strictly requrie that the bargaining unit take the traditional form 

· so back down to the panel for reconsideration 

Ratio 

· focus is on whether the unique differences of the suggested bargaining group is sufficient to outweigh the other factors. 

· here, the community of interest is so different that it outweighs the similar skills, duties, adminsitration, geography and so on.  


Timeliness of Certificatino and Decertification Applications 
· basic principle is that union may apply to certify annly unit that is not already covered by bargain at any time. 

· however, there are bars designed to balance the need for stability against the need to allow employees to get rid of a union it isn't satisfied with and the need of the employer to avoid constant certification campaigns 

· Typically a union that has failed to organize a workplace is barred for a period of time for apply for certification of the same workplace. 

· cannot attempt to certify over and over 

· s. 19 in BC 

· 22 months between attempts to certify 

· s. 19 also sets out "open season" for decertification and "raids" 

· only in the 7th and 8th month after an agreement 

· Process to decertify 

· 45% support, then grace, then vote.  

· where the unit is already reprsented by another union, bars are tighter for rival unions attempting to raid. 

· typically newly established unions get around a year where they cannot be raided or dsiplaced 

· may be extended by legal strike and lackout. 

· where collective bargain achieved, rival unions have limited periods where they can campaign "open season" 

· in BC, 7th and 8th month of each year 

· If fraud shown by union during certification, union decertiifed. 

· Decertification follows same timeliness requirements as decertification by a rival union. 

· If trade union fails to negotiate, renew or administer a collective agreement for a very long time, it may be viewed as having abadoned right 


Successor Employers, Contracting Out, and Related Employers

Successor Employers 
· typically a change in corporate identity of the employer terminates the collective bargain by common law 

· statute sets out provisions that may carry over the collective bargain to new corporate body. 

· typically only where the business is sold, but courts have been flexible in application 

· basically where there is a sale of a business or part of a business, the bargaining rights attach to the new employer 

· where everything is liquidated, may not truly be sale of a business 

· contracting out is NOT successorship 

· transfering the work, not the business 

· Canada Post fought hard against contracting out to 7-11, but in most of the cases the Board found it was not a sale of business 


Ajax (Town) v. National Automobile.... (1998) ONCA, Upheld by SCC
Facts 

· Town contracted bus drivers from Business for some years 

· Decided it wanted to take back the bus service into direct control, ended contract with B 

· Hired own staqff, much of whom formally worked for B 

· Union wants declaration that this was sale of the business and so collective bargain should be carried over, and Labour Board Agreed 

Analysis 

· statute sets out the succession rules. 

· when an employer sells business to successor, collective bargain carries over 

· so was this a sale of business with town as successor? 

· SOR here patent unreasonable. 

· Key part of the contractual relationship was the town's desire to have a stable busdriving workforce who knew the routes and allowed passsenger recongition 

· when hiring workforce after terminating K, key goal of twon was to acheive "substantial continuity"  in workforce. 

· Board concluded that the stable workforce was the must valuable part of B's business 

· by acquiring the workforce previously employed by B, the town transferred to itself an essential element of that business 

· this was sale of a business in the board's view. 

· Div. Ct. disagreed, finding no legal nexus or connnection here tantamount to a sale. 

· CA thinks the statutory definitino is inclusive, including all manners of dispositions. 

· "other disposition" convers pretty much any kind of transaction. 

· Since hte primary part of B's business was the provision of skilled employees, and the employer took these employees, the town had aquired a part of B's business and was a successor employer 

· the Town took not just the work formerly down by the charterways, but also the added value of the continuty, experience and stablity of the work force 

Ratio: 

· board may interpret sale broadly and inclusively to cover pratically any transaction 

· The important thing is whehter an essential part of an employers business has been transferred 


Related/Common Employers 
· Employers may carry on business in several corporate entitites which share facilites or management structures. 

· Sometimes employer may sell to another party but keep tight control over management (Franchising). 

· so there may be more than one employer, that should be treated as seperate body 

· but this would mean that the union couldn't bargain with one entity who had the power 

· So labour board may treat associated employer as a single employer for the purposes of bargaining 

· So employer cannot spin of a subsidiary in order to dilute or split the bargaining unit 

· Union may apply for a declaration that the employers are in fact common 


White Spot Ltd. v. British Columbia (LRB) [1997] BCSC
Facts 

· Whitespot sold a store to an independent operator who continues to run it as a whitespot subject to a franchise agreement 

· Whitespot maintains considerable contol over management 

· menu prices and food items 

· mandates supplier and delivery company, neogtiaties suppliers, controls prices 

· requires marketing fee be paid 

· requires the employment of corporate trained general managers, and ensures standard are met. 

· LRB made declaration of common employer. 

· Whitespot and indepedent party say bound by statute which says they are seperate. 

Analysis 

· everyone agrees that there is a succession here and the old bargain applies to the independent owner for its duration 

· but employer wants this to be a seperate bargaining unit, limited to the employees of the store 

· so he can bargain with them seperately from the other white-spot employees 

· union wants the employees to be one unit since the employees all benefit from a broader bargaining unit. 

· s. 38 

· assocaited or related activites carried on by more than one employer may be treated as one if it is felt that it is approapriate by the board 

· s. 35 

· deals with succession 

· collective bargains in force apply to the succesor employer 

· board may determine whether one or separate bargaining units. 

· where a sale is motivated by animus, there will be more likelyhood to find common employer, however common employer not limited to that situation 

· the degree of control will determine whether common employer or not.  

· s. 35 does automatically sever at sale, but s. 38 may stilloact to find a common employer where the baord finds it appropriate. 

· franchiser, even when separely owned and managed, may be found to be a common employer based on degree of control 

· common control and direction will be found where a dominant control is exericsed by a franchisor under franchisae agreements with an independently owned franchisee. 

· here the board's finding that there was adequate control to find common employer was not patently unreasonable 

Ratio: 

· Whether there is a common employer is a matter of assessing the degree to which there is common control and direction between employers 

· there is no need to find actual animus here. 

· s. 35 will automatically sever the unit during succession, but the board may still exercise it's s. 38 discretion to find a common employer 


A Proposal for Broader-Based Bargaining in British Columbia 
· Committee of advisors made recommendations to implement sectoral representation in BC in order to address the problems of workers in hard to organize sectors 

· difficult to organize employees in globalizing world with more and more temp workers.  

Sectoral Bargaining 

· all employers in an industry and all unions in that industry bargain together 

· takes the onus off organizing individual workplaces 

· employers don't need to worry about competitive disadvantage 

· used in health services, contrsuction. 

Minority Unionism 

· would get rid of exclusivity 

· parts of the workplace may be unionized while others will not 

· once people see union is working, they could join later 

· multiple unions in the same workplace potentially, meaning more bargains for the employer 

· but the smaller unions would be easier to beat.  

Craft Unionism/Occupational Unionism 

· union based around occupation rather than workplace 

· aiming for "closed shop" - only members may do that kind of work 

· aiming for portable benefits 

· may need som particular expertise or concern, requiring skilled workers 

· often have a history of discriination, which is partly remedied now by HRA.  


John Baigen, Vince Ready, & Tom Roper, Recommendations for Labour Law Reform: A Report to the Honourable Moe Sihota, Minister of Labour (1992) 

· BCLC used to allow for sectoral bargaiing, and they recommend a return to it in sectors where employees were historically underrepresented by trade unions. 

· Currently all employers must consent before a multi-employer unit can be certified, and this has never happeened. 

· 90 % of wokers in business, real estate, financial insitutions, restuarants, etc are unrespresented 

· these are the fastest growing sectors of the economy and are overrepsented win women and youth, often low paying 

· currently not cost effective for unions to certifiy these places on ad hoc basis 

· so many workers have no reaslitic prospect of certification, but these people most need trade union representation 

· right to assocaite and bargain collectively illusaory 

· so we need to create a model that can address this probelm 

· Old provisions allowed unions to sweep employees of a particular employer into a larger bargaining unit give majority support. 

· Recommendation cals for these sectoral bargaiing units in sectors which are historically undersrepsented 

· must have a defined geographical area and similar enterpirses within that area 

· union that has majority support at these kinds of location could certify those locations 

· bargaining would take place 

· then new unions could sweep in 

· multiple trade unions could be active in a single sector 

· similar to contrscution industry 

· set wage levels, with multiple unions.  

· while employers would have no say over collecitve bargain that is in place when their union first certifies, they would have a say during the negoitation of the next bargain. 

· once certified, employer would bargain alongside other bargains. 

· many industries in BC operate under industry-wide bargains. 

· while opponents prefer enterprise-level unions, these are simply not accessible in the underrepresented areas we are concerned with 

· cartels are obviosuly not good, but in these kinds of areas where practically no one is represented, probably shouldn't be our first worry. 

· Certification must be available to all workers, and this system will allow that without requiring any unit be "swept in" against its will.  

· Outcome 

· small business hated this 

· independent shops have totally different ability to pay from MaCDonald's 

· didn't want to have to abide by a collective agreement they didn't negotiate 

· so died a pretty quick death.  


Negotiating a Collective Agreement

Introduction 
· core of collective bargaining legislation is bargaining 

· legisltion requires that individuals not bargain except through union, and that employer not bargain with another union. 

· however, this is somewhat hard because the employer often does not want to, and has little incentive to, bargain with the union. 

· the parties are bound together in an uncontract-like way, and have powers with no equivalent in the normal private sector, like lockouts and stikes. 


The Statutory Timeline 
· statute lays out detailed timeline 

· starts with certification of a union 

· certification entitles the union to serve employer with notice to bargain. 

· if this is not the first bargain, either party can seve notice 

· service of notice triggers "duty to bargain" 

· requires "good fiath" and a duty to make "every reasonable effort" to reach a collective bargain 

· before parties can resort to strike or lockout, they must try to reach agreement 

· statute also often requires them to go through a concilation or mediation process 

· typically there will be no imposition of a collective agreement, with the exception of first contract arbitration wihch allows terms to be imposed into the first agreement if parties cannot agre. 

· Even once a strike or lockout beings, the duty to bargain continues, but does change character 

· parties no longer required to negotiate, since they are relying on economic coercion to succesed. 

· once a bargain is reached, strikes and lockouts are no longer allowed, and the duty to bargain is suspended until it is time to negotiate a new agreement.  

· during life of bargain, both sides can change agreement with the consent of the other side 

· third-party greivance arbitration required in order to interpret the bargain.  

· the only exception to the ban against strikes/lockouts is where the employer introduces some tehcnological innovation that is likely to affect the terms and conditions or security of employment, and this is only in a few statutes (including Canada Labour Code) 


The Bargaining Freeze 
· cannot change the terms and conditions of employment once notice to bargain has been given 

· freeze begins with notice, ends with the signing of anew collective agreement or the termination of the union's right to bargain collectively. 

· some jursidctions end the freeze once bargaining leads to a strike or lockout.  

· in ONtario and Newfoundland, if the union doesn't call a strike as soon as lawfully permitted, the employer may unilaterally change terms and conditions without actually istituuting  a lockout. 

· in Alberta, employer must institute lockout if unoin unwilling, this brings the freeze to an end and allows changes in terms and conditions. 


The Duty to Bargain in Good Faith 

· because employer would typically prefer not to bargain, we need some way of forcing them to do so 

· unlike an ordinary contract, if they can't agree, one side can't just walk away 

· thus rules are needed. 

· s. 11 create the duty to bargain in faith 

· applies to both side are requires both parties to negotiate in good faith and to attempt to conclude a collectiv bargain 

· critical in the effectiveness of unionization and in avoiding too many striies. 

· however, this duty is purely procedural, not content 


Purposes of the Duty to Bargain 
· employer has tudty to bargain collectively by statute, for four reasons 

· to reduce number of strikes for recongition 

· historically many strikes the result of employer refusing to recognize union. 

· statute puts employer under duty to recongize the union 

· to balance out the employer's economic power and reduce inequality of bargainingpower 

· individual employees helpless as compared to employer 

· implement the basic philosophy of requiring employers to bargain collectively 

· employer can't bargain with the individuals alon 

· to allow employers and employees to rationally ecahnge views and reach agreements. 

· each side better understands the position of the other 

· third and fourth goals only tangentially addressed by wagner act 

· collective bargaining remains a fairly brutal contest of economic power, masked by polite negotiations.  

· eventually as sides come to grips with economic costs of negotiations, reason responsiblity, etc, lead sides to more reasonable positions and persuasion 


Content of the Duty to Bargain

United Electrical, Radio, and Machine Workers of America v. DeVilbiss (Canada) Ltd. (1976) OLRB 

· Employer has an obligation to recongize a trade union lawfully selected by employees to be bargaining agent 

· other wise right to organize would be pretty hollow 

· Duty to bargain has two principla functions 

· requires employer recongize the bargaining agent 

· fosters informated, rational discussion thereby minimizeing the potential for "unnecessary" indsutrial conflict.  

Graphic Arts International Union Local 12-L v. Graphic Centre Ontario [1976] OLRDB
Facts 

· Employer served union notice 

· Union tabled proposal, but employer wanted status quo 

· conciliation didn't help 

· union rejected compromise from employer 

· subsequent employer proposal was offered to the union, members accepted and the vote was conveyed to employer 

· Union filed greivance mid-negotiation under the old agreement saying the employer had breached by hiring a certain person 

· union said it had waited to bring greivance so as not to jeapordize negotiations 

· employer refused to sign bargain unless greivance was dropped. 

· Employer, full of ill-will, put forward 16 new demands for changes to the collective agreement 

· Union says this is not making every reasonable effort to reach bargain. 

Analysis 

· Rational discussion and full consideration of issues is a duty, and the employer's conduct must be weighed against that duty.  

· open discussion necessary in order to meet goal of decision making. 

· decision making capability of parties depends on open and full discussion of the items which are in dispute 

· also requires parties to recognize that the dispute is limited to those terms put into dispute in early stages. 

· Can't hld back an item then later bring it up as process nears completion 

· this destroys the decision-making framework 

· can't table additional demands after a dispute has been defined 

· in the absent of compelling justiifcation, this is evidence of a violation of the duty to bargain in good faith. 

· While union was not totall forthright in holding back the greivance, the parties reached a verbal agreement on that issue before the employer revised its demand 

· the late greivance did not justify this response, so the employer violated the duty to bargain in good faith 

Ratio 

· Duty to bargain in good faith requires full and open disclosure of issues 

· once the terms up for discussion have been determined, can't later bring new disputes in.  


Canadian Assocation of Industrial, Mechanical and Allied Workers v. NOranda Metal Insutries Ltd. [1975] Can. LRBR
Facts 

· during negotiation, employer set letters to employees in order to pressure union on fringe benefits, emphasizng the difference b/w the company's and the union's position 

· union wanted to the employer to disclose the cost of the benefit in questions 

· employer refused, saying that it iwas not required to disclose the price at which it could purchase those benefits. 

Analysis 

· where a party witholds relevant information, that is a violateion of the duty to bargain in good faith 

· "one would hardly say that an employer who deliberately withheld factual data which a union needed to intelligently appraise a proposal on the bargaining table was making "every reasonable effort to conclude a collective agreement" 

· employer's letter raised the cost of benefits and put it in issue, indicating it knew the cost of those benefits. 

· can't the refuse to provide that information to the union 

Ratio 

· withholding relevant information is a violation of the duty to bargain in good faith, since withholding information is clearly not making every reasonable effort to conclude a collective bargain 

· employer can sort of open the door by putting certain information into contention, and tehreby be required to disclose 


Substantive and Procedural Obligations Imposed by the Duty to Bargain 
· Clearly cannot propose terms that are illegal by statute 

· certain things can be put into dispute and bargained over, but an impasse can never lead to strike/lockout 

· typically matters determining the boundaries of the collective agreement relationship 

· like the size of the bargaining unit 

· or proposals to implement multi-employer bargaining where only single-employer bargaining exists. 

· Other than these exceptions, the parties are free to include most anythingn in the bargain, and press them to or beyond the point of impasse. 

· however, labour boards have put some restrictions on this freedom 

· Surface bargaining is not permited, while hard bargaining is.  

Surface Bargaining vs. Hard Bargaining 

· Hard bargaining is allowed, surface bargaining is not 

· surface 

· going through the motions with no intent to reach agreement 

· hard 

· parties may take firm intractable positions on things.  


United Steelworkers of America v. Radio Shack [1980] Can. LRBR
Facts 

· the employer had a history of unfair labour practices 

· LRBR had found against the employer in the past 

· union served notice to bargain, and requested information on the names and statuses of the members of the bargaining units 

· employer set out letters ridiculing the union and promising that no employee would ever have to pay dues to work at radio shack 

· Employer had many very outre demands during negotiation 

· Then new bargainers arrived, and a lot of progress has made 

· New bargainers said that unless the union threatened to strike, no more progress would be made 

· during strike, employer behaved a bit fishy and sent letters to employees thanking those that had crossed the picketline. 

Analysis 

· Clearly some progress was made after the new bargaining agents arrived. 

· many outstanding issues were concluded. 

· seems consistent with a purported "change of hear" in management. 

· however, new bargainers had no actual authority to reach agreement- upper management retained this control, and refused to testify 

· this guy had a record of extreme animus and impropriety 

· plus thank-you letter and behavior during the strike did not demonstrate a "change of heart" at all. 

· no one from management came forward to discrebe change of hear or explain why the previous deep-seated animus "disappeared". 

· bargainers were pretty distant from management 

· union scepticism understandable given the history of labour relationship.  

· given the history of management's animus, they needed to justify why they had such extreme demands in order to show they weren't merely seeking to provoke a strike. 

· the fact that no one high-up was willing to testify seen as pretty damning. 

· a lot of employer suborness might be understandable in normal circumstances, but given history requires explanation.  

· The employer's sutbborness on union security, in light of past misdeeds, leads to the conclusion that it is motivated by animus. 

· "Where an employer has acted as the Respondent has and over so long a period of time, it may require a particularly courgaeous employee to [request that dues be deducted from pay check]. Therefore, when this same employer rigidly ties his position to voluntary recovable checkoff, his conduct is open to the interference that he is motivated" by animus. 

· Just because what the employer was offering met the statutory minimum does not mean it was not bargaining in bad faith.  

· when viewed in concert with anti-union actions, it may itself be efidence of bad faith. 

· Given the history, the employer's "hard bargaining" on these issues was more likely that nont aimed at avoiding a collective agreement and part of its desire to undermine the union. 

· This is "surface bargaining": going through the motions of bargaining without the intention of concluding a collective agreement 

· just a subtle but effective refusal to reconize the trade union . 

· must be disfferentiated from hard bargaining 

· individuals may stick to positions they know are not likely to reach agreement iout of self-interest 

· inference of surface bargaining requires looking at totality of evidence. 

· it is only when the conduct of the parties on the whole demonstrates that one side has no intention of concluding a collective agreement that a finding of surface bargaining can be made. 

Dissent 

· Basically thinks that the majority was wrong to be so sceptical about the "leapord changing its spots" 

· company was in genuine hard bargaining and had run to irreconcilable differences 

· new bargaining agents made a lot of progress gives evidence of bargaining in good faith 

Ratio 

· parties may bargain with positions they know are not likely to meet agreement, even where they can predict no agreement will be possible, if this is out of self-interest 

· however, where looking at the totality of evidence, if it is clear the stubborn position is intended to avoid an agreement, this is "surface bargaining" and an unfair labour practice 

· also look at the points of resistance- here the employer was rejecting the Rand formula, which is practiclaly a given 

· aim is really to see whether the employer is genuinely attempting to come to an greement.  


Canadian Union of United Brewery, Flour, Cereal, etc v. Canada Trustco Mortgage Company, [1984] OLRB
Facts 

· union bargaining for two of the many Canada trust branches in ontario. 

· was only able to bargain for marginal improvements over the terms of employment in other branches 

· Union claimed this was bargaining in bad faith. 

· good faith bargainig should require the employer to give the union the right to participate in or challenge employer decisions that adversely affect employees. 

Analysis 

· the board's job is not to act as arbitrator or set out the content of the bargai., even where duty to bargain in good faith violated. 

· statute does not require any particular concessions or outcomes, nor does it require that a bargain necessarily result from the negotiation. 

· duty to bargain in good faith requires parties to engage in informed and rational discussion, and soetimes the employer's position may be so far removed from apparent business interests that it shows a lack of desire to make a collective agreement 

· however there is no right outcome, and the results have more to do with economic strength than reason or fairness 

· there is no claim of right over any outcome. 

· collective bargaining permits fair and equitable distribution, but it does not require it. 

· The union wants to limit managerial authroity and benefit the workers, while the employer wants to maintain control and maintain competivieness 

· there is no "right answer" to accomodating these goals, only a requirement to try and reach agreement 

· if no agreement is reached, or the union is disasitsfied, too bad. 

· Here the employer was simply hard-bargaiing in its own self-interest and legitimate business objectives. 

· it is willing to sign-collective bargain, only a shitty one. 

· employer allowed to atake into account own power and relative lack of power in union. 

Ratio: 

· bargaining process requires that parties engage in informed and rational discusison, but it does not require that any particular agreement, or any ageement at all, be eventually reached. 

· As long as employer is acting in legitimate business purposes, it is hard bargaining, and the union can like it or lump it. 

· as long as the employer can point to a legitimate business purpose, it will probably just be viewed as hard bargaining.  


Brian Langille & Patrick Macklem, "Beyond Belief: Labour Law's Duty to Bargain" (1998) 

· Canada Trustco is an example of how this way of thinking about the duty to bargain is wrong. 

· Basically, the difference between employer bad-faith and employer self-interest is nonsensical. 

· self-interest includes anti-union animus 

· Duty to bargain in good faith must have some content 

· unlike under common law K, tehre is aduty to engage with a union.  

· The idea that it is never in the Employer's self-interest to sign a collective bargain 

· If everything in the bargain is up for grabs, employer could suggest a bargain with horrible terms for the union 

· is htis bargaining in good faith, just because the employer is willing to sign the agreement 

· Rational employers may not have an anti-union animus, but destroying the union is in their self-interest, so what is the difference 

· there is no difference between refusing to sign any collective agreement and signing a collective agreement the terms of which can be completely dictated and which represent no change from the status quo 

· a rational employer acting out of self-interest can thus reach exactly the same place as an employer acting out of bad faith.  

· some excetptions in the duty to bargain exist to help bridge this gap, but they aren't particularly coherent 

· Eaton's decision 

· Board faced with employer who refused to depart from status quo. 

· Board relied on distinction b/w self-interest and bad faith to uphold this decision 

· here the Board found that the Employer can consider the impact of a bargain with one unit on the employees of another unit, and refuse to depart from the status quo 

· thus fears about unionization are legitimized as legitimate, cost-saving consideration 

· Board seems to say that the only time terms will indicate animus is where they are less than other employees, since htis shows intent to punish. 

· but, why should this matter? Shouldn't a rational business, acting out of self-interest, be allowed to demonstrate to the rest of its employees that unonizing carries punishment? 

· This model of contractualism forgets that we are interested in justice, not simply agreements of some kind. 

· It cannot be correct that identical behavior done for animus is illegal but done for business interests is fine 

· the idea that any content in the bargain is OK and demonstrates a willingness to bargain, is silly. 

· what the employer gets is exactly what he would have got under no bargain at all.  


Components of the Duty to Bargain in Good Faith 

· Subjectiv erequirement to bargainin good faith 

· objective requirement to make reasonable efforts to come to an agreement 

· normally as long as you are acting in good faith, you are on solid ground 

· but Royal Oaks looks at the objective component 

· what exactly does it mean to make "reasonable efforts"? 

· reasonable efforts requires us to look at comparable standards and practices in the industry 

· is the employer totally out of step with the rest of the industry?  

· where the employer's position is totally out of step and totaly intractable, this can be a violation of the duty to bargain in good faith. 

Royal Oak Mines v. Canada (LRB) [1996] SCC
Facts 

· Arises after long intractable and very violent strike. 

· employer brought in scabs, which continues to be legal in NWT 

· Union member blew up a mine car, killing some scabs 

· BOard found violation of good faith in several areas 

· most particularly in employer's refusal to bargain unless the union dropped the issue of reinstatement and dsicipline of several employees accused of erious violence. 

· BOard order that the employer put back on the table a tentative agreement it had pur forwadr years earlier, which the union had then rejected, with the exception of four issues on which the employer had changed its position. 

· parties would be given 30 days to reach agreement, after whcih point binding abrigration 

Analsyis (Cory J.) 

· Parties must bargain in good faith and take all reasonable steps to enter into a colelctive bargain 

· good faith subjective standard 

· resonable efforts objective standard 

· ascertainable by looking to comparable stadnards and practices with the particular industry 

· so making proposals or taking stances that the other party would never agree to cannot be every reasonable effort 

· since reasonable effort objetive, Board must look to the industry to see whether other employers have refused similar claues 

· if it is common knowledge that resual to accept a clause would be unaccetable to any union, that clinging to that position is not bargaining in good faith.  

· Certain highly egregious stances will allow a rasonable inference that the party is not taking a real effort to meet agreement. 

· refusal of basic standard terms.  

· so refusla to even talk about terms that are standard in other members of the industry may lead to the board finding the employer is not making every reasonable effort to reach an agreement. 

· here, union involvment in dismissal is such a term, and refusal to discuss it is evidence that the employer is not taking all reasonable steps.  

· Since board correctly found employer not bargaining in good faith, and SoR patently unreasonable, the Board's finidng should be upheld 

Ratio 

· duty to bargain in good faith is assessed subjectively 

· duty to take all reasonable steps to reach agreement is determined objectively 

· based on the practices of other employers in the industry  

· where employer's position far from the standard terms in the industry, may be evidence that it is not taking all reasonable steps to reach agreement.  


National Automobile, Aerospace Transportation and General WOrkers Union of Canada v. Buhler Versatile Inc. [2001] MLBD Manitobal Labour Board
Facts 

· Union alledged employer failing to bargain in good faith 

· Plant started as family operation, sold off a few times 

· cyclical employment based on health of agricultural industry 

· eventually burchased by current employees 

· union did not like the purchase, did not believe that Buhler had the corporate presence to deal with a purchase of this size 

· Emplyer succeeds into collective agreement 

· during first bargain session, employer states "first offer is last offer" 

· Union considered employers position, willing to budge on some issues 

· employer continued to offer less and less, and refused to provide, as requested, information in relaiton to its proposals.  

Analysis 

· While there were 6 meetings, this is not a factor the board is considerin 

· concerned with quality of meetings, not number. 

· Buheler provided no jsutification or documentation for any of its demnads, and not prepared to discuss in a rational way nay of the union's psoitions. 

· Buhler's answers were either: no, my answer is no, that's a defnite no; and you've got to be kidding, etc. 

· Buhler must have known its positions would eliminate a lot of hte current collective bargain, including health and welfare benefits, and this would be unacceptable for the union 

· bargainign went beyond "Hard bargaining" 

· also, employer made constant threats about closing plants 

· employer's unwilingness to enter into any rational and informed discussions, or provide supproting arguments during negotiations, demonstrates something beyond hard bargaining 

· plus he kept offering less and less. 

· deliberate attempt to avoid reaching common ground.  

· creating a "moving target" to reach agreement. 

· This caused the employees to go on strike 

· So employer's conduct violated the duty to bargain in good faith and make every reasonable effort to enter into a collective agreement. 

Ratio: 

· can't refuse to honestly and reasonably consider demands of union 

· can't continously change the offer  

· "My first offer is always my last offer" 

· known as Boulwarism, developed by American company in the 40's. 

· detailed initial offer on the table at the start of negotiations, said it would listen to union's position but would not change the offer in any way unless economic conditions changed. 

· not clear from book whether this is okay or not, presumably no? 


Disclosure of Decisions or Plans Substantially Affecting the Bargaining Unit. 
· In Westinghouse Canada, board considered degree to which duty to bargain in good faith requires the employer to disclose information concerning plans to close or reorganize plants 

· immediately after bargain concluded, employer moved plant to less-union friendly area. 

· unoin argued this breached good faith, and moreover was motivated by anti-union animus and therefore constitutes an unfair labour practice. 

· BOard found violation of duty to bargain in good faith, but not unfair labour practice 

· employer under duty to dsicolose company plans that may have significant impact on bargaining unit if union requests 

· employer does not have duty to disclose plans that have not ripened into at least de facto final decisions.  

· Sunnycrest Nursing homes, board found a violation of duty to bargain in good faith where clear that a decision to contract out a substantial protion of the barganing units's work took place during negotiations with the union  


Brian Langille, "Equal Partnership in canadian Labour Law" (1983) 
· it is certainly easier for employer to conclude an agreement if he does not reveal his plans. 

· strong incentive for the employer to remain silent, lock the union inoto a bargain, then reveal the plans 

· also prevents the union from bargaining for benefits it could actually use (severance) 

· employers can and do exploit this 

· but non-disclosure is in direct conflict witht the duty to bargain in good-faith 

· in contract there is no duty to bargain in good faith, and so no duty to disclosre 

· but collecive bargaining is different, and here there is a duty to disclose 

· helps foster rational, informed discussion 

· Management must be able to respond to the economy, and many plans don't ever come to fruition 

· placing employer in a position where every possible plan is and exactly how close those are too fruition is unreaslistic. 

· plus union may view employer's discussion of possible plant closing as a threat 

· so require the employer to disclose is not workable. 

· but this presupposes that the union is going to be acting irratinoally 

· the fact is that non-dsisclosure of plans, even when not final, to shutdown or radically change a plan is not consistent with the duty to bargain in good faith 

· while union can ask questions and is entitled to honest answers, the whole point is that good faith puts an onus on parties to disclose.  

· letting the union know about relevant decisions to close or restructure has several benefits 

· Union should have some say in these kinds of decisions 

· by including the information, the process will be more rational 

· where only one party knows such a critical fact, outcome much more likely to be arbitrary or inconsistent.  

· finally unoin can focus its demands on issues that are liekly to be helpful to members, like severance 


International Woodworkers of America v. Conslidated Bathurst Packaging [1983] OLB
Facts 

· union and employer negotiated a renewal of the collective bargaing 

· union tried to argue for more benefits around plant closures and severance pay 

· at no point did emloyer indicate the plant may be or would be closed. 

· A few weeks after agreement signed, plant shut dow 

· Union argued employer breached duty to bargain in good faith 

· decision to close plant had been final/neaqr finalization and thus had to be communicated to the union under westinghouse 

· or, the Board should reconsider Westinghouse and require disclosure whenever an employer is "seriously considering an action which if carreid out will have a serious impact on employees' 

· Board refused to reconsider, but did find that since the employer had reached a final desicion, it did have an oblgaition to discluse and thus violated the duty to bargain in good faith. 

Analysis 

· Collective bargaining can deal with impact of industrial change, if not completely 

· however, there is a strong incentive for employers to not make decision about closures and restructurings until after a bargain is made. 

· The board needs to be sensitive to the possibility for unilateral employer action once the duty to bargain fairly ends and the colective bargaining ends 

· want to avoid this incientive 

· but at the same time, want to limit effect of adjudication on changes in the industry. 

· so there must be disclosure but disclosure that is sesnsitive to all the issues. 

· There is no general duty to provide information unless union makes a specifc request for the relevant information, thus demonstrating the union's interest in the informatin.  

· otehrwise employer wouldn't know what it had to disclose.  

· in this case it is a misrepresentation for the employer to fail to disclose palns to move or close, since the union cannot realistically assess its interests 

· Arguing against disclosure 

· just provides more grounds for disagreements 

· hard to say exactly what point in the employer's decision making processes the union must be informed.  

· remedies may often be greater than the actual damage done, giving the union an incentive to sit back and wait for an LRB award.  

· Arguing for disclosure 

· part of point of collective bargain to give members a say in the governing of the business 

· danger of firms simply waiting until after bargaining to makea  decision.  

· union should be part of the planning phase in the first place.  

· besides, some disruption at bargaining table a small price to pay for giving workers meaningful participation.  

· employer can always ignore union demands.  

· A system where the union gets answers if it asks questions provides a self-regulating way of ensuring appropriate levels of disclosure.  

· besides, too complex to contemplate a disclosure regime taht goes beyond firm decisions.  

· The board will looks at suspcious timing in terms of busniess decisions, which may be a misrepresentation 

· the more fundamental the decision to the work place, the more suspicious the board will be in accepting fine distinctions between planning phase and decisions.  

Ratio: 

· Decisions and defacto decisions about changes to the workplace must be made to the employees during bargaining or there will bea  misrepresentation.  

· Union has the right to ask for information and the employer must give it.  

· Where a decision is of utmost importance to the bargaining unit, the finality of the decision can be less while still requiring disclosure.  


Remedies for violating the Duty to Bargain 

· Remedies are not penalties 

· can only award compensation to the injured union, not punish the employer.  

· Labour Board must stay within the parameters of statute 

· however purely monetary wards may not secure the objectives of legislation 

· typical award is a cease and desist order 

· notice sent to employees stating that the duty to bargain has been violated 

· perhaps some costs. 

· Novel remedies may be possible, but there are 4 situations where a remedial order will be invalid 

· remedy may not be punitive 

· remedy may not violate charter 

· remedy must have some rational connection to the breach 

· remedy must be consistent with the objectives of the labour Code 

Royal Oak Mines v. canada (LRB)  [1996] 1 S.C.R. 369 

Facts: 

· As above 

Analysis: 

· did the labour board go to far in ordering an employer to put back on the table an offer it had made previously 

· critically including greivance arbitration for employees discharged by employer during strike.  

· Wording of stautte does not put limits on power of board, allows anything that is "equitable".  

· Aim of the Code and the board to resolve labour dispute, and this is exactly the thing that Parliament inteended to resolve.  

· Remedy must be rationally connected with the breach 

· so remedies must be rationally connected with breach and consistent with the underlying policy of the code.  

· Here the decision was reasonable, especially considering the extraordinary violence involved in the strike.  

· Board had to take into account this long history of violence 

· a simple "cease and desist" order would have done nothing but waste time.  

· no agreement between parties would be forthcoming.  

· Statute gives board a lot of flexibility in terms of awards.  

· Here the board did NOT impose a collective bargain, which may be outside its jurisdcition 

· this is what the Ontario board found in RadioShack 

· board used a prior tentative agreement as a baseline for negotiations.  

· if the parties couldn't agree after that point, they would be subject to binding arbitration.  

· There are four times when a remedial order will be found patently unreasonable 

· remedy punitive in nature 

· remedy infringes Charter 

· No rational connection between breach, consequence of breach, and remedy 

· remedy contradicts purpose of Code.  

· Rational connection.  

· board must be addressing a particular breach of the code  

· breach here the employers intractability on the point of greivances 

· remedy gets around this by making greivance part of the baseline of negotiations.  

· also intrasigence thwardted agreement.  

· Union agreed to Inquiry Commission's proposals, the employer rejected them out of hand because the dismissed employees would be back at work.  

· the result of the order is to put the parties back in the position they would have been in had the breach not occured 

· so connection clear 

· Policy consistent with Statute? 

· part of the purpose is free collective bargaining 

· however, this is not the only consideration.  

· Where there is no progress being made and the party is not in good fiath, the Board is justified in fashioning a remedy.  

· The position of the employer here put an agreement out of the picture.  

· no other solution possible here  

Ratio 

· Remedies must not be punitive 

· remedies must be in accordance with the Charter 

· There must be a rational connection between the breach, the consequence of the breach, and the remedy,  

· And the remedy must be in accordance with the purpose of the statute.  

· novel remedies possible 

· in this case, putting an old offer back on the table, due to the history and intractibility of the dispute.  

· not truly imposition of agreement, since at one point parties agreed on this, and other positions still up for dispute 

Buhler Versatile 

· the employer breached the duty to bargain which led to a long strike 

· remedy was to compenate each employee for the lost wages and benefits had the strike not occured.  

· Millions of dollars.  

Board-ordered Abitration 

· possible for first-contact arbitration 

· both parties state their position, then arbitrator decides 

· provides a basis for the new relationsip 

· the whole agreement is crafted by the arbitrator by the suggestions of the party 

· other methods of arbitration, like last-offer, are possible, but not used for first-contact 

New Approaches to Collective Bargaining 

· Most bargaining we have looked at is "positional" or "adverserial bargaining.  

· some advocate principled or mutual gains bargaining.  

Richard Chaykowski & Michel Grant, "From Traditional Mutual gains Bargaining: The Canadian Experinece" (May 1995) 

· interest based approach emphases information, persuasion and cooperation while avoiding coercion 

· negotiations focus on the merits of the issue and the problems to be solved 

· parties aim to acheive mutual benefits by focusing on the interests of each party 

· partis aim to be dispassionate and focused on long-term interests rather than tit-for-tat 

· specific and detailed demands are avoiding in order to consider a wider gamut of possible solutions.  

· Objective criteria of assessment as much as possible.  

· helps avoid costly conflicts, may result in better outcomes and frame the relationship in a different way.  

· interest-based approach may extend to the employment relationship itself. 

· Mutual gains bargaining encourages continues discussion and adpatation as both parties learn and adjust to outside pressures.  

· improvements in the day-to-day relationship will shape the way collective bargaining is done 

Charles Heckscher, "Searching for Mutual gains in Labor Relations" (1993) 

· Shell Plant in Sarnia, Canada, uses mutual gains relations.  

· 6 teams of 20 employees who are each self-governed 

· each time capable of running plant on one.  

· team manage own assignments, schedules, training, dsicipline.  

· team reps and management and union for a review board.  

· Employees part of larger union 

· same length of contract as industry 

· but much shorter, only containing basic wage and benefit standards, with teritairy issues left to an informal handbook which can be reviewed ad hoc by the review board 

· no strikes ever. 

· Mutual gains 

· 12-hour ships, with longer weekends.  

· Made possible by 

· total sharing of information about the plant to all employees 

· extensive training in problem solving and team relations 

· flexible work force 

· no prior experience, minimum grade-12 education, average age 30, no preconceptions about the job, the union--management relationship, etc.  

· National union supportive 

· so is the management structure. 


Ira B. Lobel, "Labor-Management Cooperation: A Critical View" (1992) 

· *Baragining is a multissue, multip person process that defies categorization 

· the parties may have very different goals 

· interest-based bargaining simplifies the process and does not take into account divergence and conflict in interests.  

· ie. making a company more productive may be great for the survival of the company, but also may lead to lay-offs.  

· the costs and benefits of changes do not equally or similarly affect all people in the company 

· "the betterment of the business" is not the same goal for everyone infolved.  

· even different employees may have different interests 

· paying employee class X more may mean paying employee class Y less.  

· Wherever there is a zero-sum aspect to bargaining (the pie is not getting bigure) there will be conflict over how wages and benefits will be dvided.  

· interest-based negotiation may be good sometimes, but at the end of the day failure to agree will lead to a battle of economic will.  

· Tertiary interests, like orderly systems of promotion, layoffs etc, are usually desirable for both union and management 

· (maybe doesn't cost management anything) 

· Issues like wages and benefits are more likely to lead to conflict 

· cooperate all you want, the budget is fixed.  

· So Interest based bargaining is particularly appropriate when dealing with specific issues, such as seniority, productivity, etc, but not with the entire collective agreement (especially economic issues).  

· when management takes the longer-view, interest-based bargaining may be more likly to suceed.  

· where workers and management both believe their livelihood is not at stake, cooperation more likely.  

First Contract Arbitration 

· If the parties cannot make an agreement following the first collective bargaining period, most jursidctons will require arbitration 

· Jurisdictional differences include 

· whether minister screens to see which cases will get arbitration 

· whether the labour board may ulitmately impose a collective agreement.  

· whether the terms of the agreement are to be decided by the board or by an abitrator 

· whether a finding of breach of the duty to bargain is a prereq of the process.  

· Manitoba allows the imposition of subsequent collective bargains where there has been bad-faith bargaining or where it is unlikely a settlement will be reached.  

Yarrow Lodge Ltd. et al v. Hospital Employees' Union et al. (1993) BCLRB 

Analysis 

· Principles of First Contract Arbitration 

· designed to address break down in negotiations resulting from the conduct of one of the parties 

· not just an extension of unfair labour practices remedies 

· actual bargaining should be encouraged to reach first collective bargain 

· mediators should be assigned early into fist collective agreement disputes 

· arbitration should preferably not be imposed at the end of the negotiation process were the relationship has already been broken, but once the mediator has found the "stumbling blocks" in the dispute and knows what needs to be avoided  

· Factors to be considered in assessing whether first contract arbitration 

· bad faith or surface bargaining 

· conduct from the employer demonstrating a refusal to recognize the union 

· party adopting an uncompromising position without justification 

· party failing to make reasonable efforts to conclude agreement 

· unrealistic demnads or expectations 

· bitter/protracted disputes where settlement seems unlikely 

· not an exhaustive list 

· Factors for the imposed agreement 

· no breakthrough or innovative clauses, but not bound to be status quo or industry standard either.  

· arbitrators should use objective criteria 

· comparable terms and conditions paid to similar employees performing similar work 

· internal consistency and equity among employees 

· employer financial state is a critical factor when made known to the employer.  

· economic and market conditions of the sector must be considered.  

Jean Sexton, "First Contract Arbitration: A Canadian Invention" (1991)  

· Objectives of first contract abritration 

· end the current dispute 

· allow parties to get used to one another.  

· BC 

· very few disputes reffered to board 

· may be that the prospect of first contract arbitration has deterred union recognition conflicts.  

· similar story in the Fed 

· Quebec 

· fisrt contract provisions regularly applied 

· mostly asked for by unions.  

· only in about half the cases where application was made were contracts imposed.  

· one third of the arbitration boards also acted as mediators 

· normally, only the "sticking point" provisions were imposed 

· in a quarter of cases, the agreement was renewed at least once.  

· few strikes and lockouts 

· renewal agreements were pretty quick.  

· main point of disagreement wages. 

· Interestingly, abritrators appear to be conservative when it comes to monetary issues, and liberal when it comes to non-monetary issues.  

· Seems that arbitration becomes more useful the more accustomed people get to using it.  

· may also have  adeterrent effect, but no one in Quebec, union or management, wanted the provisions removed.  

· There is a tendency in Canada and in Quebec not to systematically refer cases to arbitration 

· routine reference could be inefficent, inflexible, and may reduce credibility of the system.  

· While BC has a 1 year imposed contract, and Weiler recommends 2 years, it may be better to make it the maximum lenghth (three years) because it will end the dispute and get people maximally used to one another 

· mediation and concilliation as a first step tends to make succesful results more likely.  

· Finally, arbitrators need to keep making sure that parties aren't using imposed bargain as a way of getting more than they otherwise could.  

The Professional Responsibility of Lawyers 

· Lawyers working in labour law often have clients who are contemplating illegal conduct.  

· interfering in organizing campaign or striking illegally. 

· May be particularly acute because most labour lawyers work for either management or labour, never both. 

· so may be strong identification between lawyer and client.  

· very strong polarization 

· Cannot work for both side due to potential for conflict of itnerest 

· Management side labour law varies a lot in style 

· some view it as just an extension of corporate services, giving advice and strategy 

· others a true believers who are willing to toe the line 

· there is a lot of potential for unethical behavior 

· it's founded on repeated business so you want to keep your client 

· a lot of incentive to break the rules in favour of the client 

· some employers are willing to break the code, particularly young lawyers may be susceptible since they really want to succeed.  

Law Society of Upper Canada v. Rovet [1992] Law Society of Upper Canada Discipline Committee 

Facts 

· basically the lawyer here lied on documents to make it seem as if there were long term plans to increase the size of the workforce in the bargaining unit.  

· then it turns out the lawyer had also been charging personal expenses to cleints, and then deductign that from billable hours.  

· So found guilty of misconduct 

Analsysi 

· suspended for 6 months 

· D is intelligent, experience, competent practioner with a good reputation in the legal community 

· never before known to engage in impropriety 

· conduct an aberration with little likelyhood it will arise again 

· Has engaged in community work  

· Later, the convocation gives one year instead. 

Dissent 

· had he been stealign from the client instead of the firm, the lawyer would be disbarred.  

· this kind of action in the past has led to disbarrment 

· a solicitor who cheats his partners, lies to an adminitrative tribunal, and prepares fradulent documents is just as bad as the solicitor who steals flient funds 

· serious breach of trust 

· this guy should be disbarred. 

Industrial Conflict 

· while collective bargain in force, union cannot strike 

· all bargains by law must have clause prohibiting strikes during the collective bargain 

· so characterizing an activity as a strike or not a strike is important in order to determine the legality of the action 

· strikes are needed as weapons, since unlike other agreements, parties canno simply walk away 

· strikes have different characters in the private and public sectors 

· private 

· work stoppage causes loss of prudction, business, customers 

· may damage the business itself, but workers also suffer 

· creates incentive for both sides to agree 

· public 

· employer saves a lot of money during strike 

· not worried about losing business, since no competition 

· pressure comes from public who are angry about not getting their services 

· but they may get angry at public wokrers instead 

Industrial Pluralism and Industrial Conflict 

· while collective bargaining highly regulated, the ultimate means of dispute resolution remains the use of economic sanctions  

· if union cannot win strike/lockout, it will not get a favorable agreement 

· so strikes are critical, but a large goal of labour law is avoiding their detrimental effects.  

· First efforts at regulating strikes basically just banned them outright.  

· but could not contain unrest.  

· Moved towards pluralist approach which relied more on dialogue and accomodation 

· employers required to recognize and bargain with unions, and the use of economic sanctions is tighting restricted 

· Some have argued that strikes should be banned altogether and replaced with interest arbitration 

· reasons not to adopt this 

· absence of agreed upon standards for assessing wages 

· impossibility of abirtrators to fully understand all the economic variables in a market economy 

· dnager of less acceptable bargains.  

· in addition, concerns about public spending have made governments less likely to accept arbitrated outcome in the private sector.  

· So governments try and push parties away from strikes, without trying to set out the content of the agreement.  

· this puts the focus on trying to ensure equality of bargaining power.  

Paul Weiler, Reconcilable Differences: New Directions in Canadian Labour Law (1980) 

· some argue that Canada's labour unrest should be met with a ban on striking and a turn to arbitration 

· we don't allow striking most of the time, why not eliminate it all together 

· but most experts agree there is a natural connection between the right to strike and the right to make a free collective bargain 

· at heart of collective bargain is the freedom of contract between employer and employee 

· only parties to the contract truly know what is in their best interests 

· they should be free to fix the terms of employment in a mutually acceptable fashion 

· right to freely agree entails right to disagree, to not reach a compromise.  

· but unlike in the contract arena, parties simply can't just walk away. 

· we allow unions to provide a countervailing weight against the employers superior bargaining power.  

· The employer would not reach an argeement at all if he had his druthers- status quo is the preferrable state.  

· union must be able to pressure employer away from this state 

· Striking acts as a weapon that can force the employer to face teh consequences of failing to agree 

· employer will realize it is less painful simply to come to agreement, even if the must move away from their perferred condition.  

· often the very prospect of strike can provide the needed incentive to come to agreement.  

· since strikes play such an intrinsically necessary part of our bargaining system, we can't simply ban them.  

· Weiler here writing during a time of unrest, where the economic slowdown blunted the power of unions. Employer didn't really losemuch from temporary shutdowns when there was little demand in the first place 

· strikes tend to be more successful the higher the demand for labour.  

A Constitutional Right to Strike? 

· Since the Charter, there have been many challenges from union going after laws that limti the right to strike 

· right to strike not contained in Charter expressly, but unions argue it is implicity in 2(d) and 2(b) 

· mainly 2(d) is argued.  

Reference Re Public Service Employee Relations Act (Alberta) (1987) CLLC
Facts 

· Statute removed the right to strike from public sector wokers 

Analysis: Led Dain 

· 2(d) does not icnlue the right to bargain collectively/strike. 

· 2(d) is a broad right intended to cover many kinds of organizations, and not just about unions.  

· there is thus broad ramifications from the idea that organizations have a right to engage in particular activities on the ground that the acitivty is essential to give the association meaningful existence 

· right to strike not necessary to give meaning to 2(d) 

· look at the way totalitarian regimes restrict the basic association of people 

· this is what 2(d) is designed to stop .  

· modern right to bargain collectively no a fundamental right or freedom, but rather the creation of legislation and the courts.  

Analysis: McIntyre 

· unions arguing that the right to strike is a necessary incident of the right to associate under s. 2(d) 

· freedom of association is a response to the totalitarian regimes where meetings are forbidden, curfews enforced, etc.  

· Value of freedom of association lies in the attainment of individual goals through the aid and cooperation of others.  

· also promotes general social goals 

· educates members in the operation of demonatric institution 

· allow effective sexpressio nof opolitical views thus influencing policy 

· so freedom of asosciation serves the individual interest, strengthens the social order, and supports democratic ogvernment.  

· however, an organization is no more than the people tha mke it up 

· a group of people has no particular rights beyond the sum of the inidividual rights therein.  

· since you can't have an individual right to bargain collectively, it makes no sense to say there is a right to strike.  

· Scope of 2(d) 

· Various theories as to what is covered. 

· Right to associate limited to a right to associate with others in pursuit of common purposes 

· very rest4rictive 

· Protects the right to exercise constitutional rights in common 

· somewhat less restrictive 

· the principle that individuals are entitled to do in common what they may lawfully do alone.  

· collective acitivtes are protected where they are fundamemtnal to our culture and by common assent are deserving of protection. 

· consititutional protection of all acitivities which are essential to the lawful goals of an association 

· expansive model which would protect right to strike 

· all activites done in association should be protected subject to s. 1 analsyis 

· most expansive 

· rejects out of hand 5th and 6th, since don't deal with the individual nature of s. 2(d) 

· 4th focuses on the acitivity itself rather than the purpose of the individual right 

· purpose is about ensuring goals may be persued in common, not about protecting certain kinds of activities.  

· 2nd approach is the minimum 

· must at least be able to exercise your constitutional rights in common.  

· 3rd approach is more contraversial, since legislature could not attack directly the associational nature of the activity, since it would be bound to treat individuals and groups alike.  

· Settles on 3rd model 

· all acitivites that can be down lawfully alone are protected by 2(d) when lawfully performed together. 

· but no right to do together what is unlawful alone 

· Clearly this doesn't cover right to strike, since no individual right to strke.  

· individuals may not lawfully stop working, since they are bound by contract.  

· may be forced to pay breach, so cessation of work is not lawful.  

· besides, an individual leaving work is different from a union leaving temporarily in order to extract concessions.  

· Really idnividual contracts of employment have nothing to do with collective bargaining at this point.  

· so no right to strike.  

· Also looks at the relative newness of a proposed right to strike.  

· new concept that has only evolved this century 

· not the kindo f immutable, funademtnal right which is traditionally embedded in our constitution.  

· Labour law is highly sensitive, and maintaining a balance between the employer and the employee is highly important.  

· must be careful to upset this dymaic.  

· entrenching a right t strike would have serious reprecussions 

· labour issues often better dealt with throught the expert adminsitrative bodies.  

· Plus constritutionalizing the right to strike would put a big burden on the courts as they sought to exercise so many s. 1 analysies.  

· will put labour disputes back in the courts instead of the administrative bodies.  

· Since its not clear from the legislation, the courts shouldn't interfere 

Majority Ratio 

· s. 2(d) does not cover the right to strike 

· s. 2(d) protects all lawful activities done in concert that may lawfully be done individually 

Dissent- Dickson and Wilson 

· Looks at internatinoal law 

· international law must be relevant and persuasive for the interpretation of the charter 

· Because they enshrine the same principles as the charter, international convention may be useful for fleshing out more abstract concepts like "right to life", etc.  

· Charter should be presumed to provide protection at least as great as that afforded by international human rights documents which Canada has ratified.  

· UN Declarations protect right to join unio nand right to strike when the strike is in conformity with domestic law.   

· Dickson says this allows for regulation, but not abrogation , of the right to strike.  

· ILO Conventions 

· right to form unions carries with it a right to pursue the essential acitivites of unions, like strikes, subject to reasonable limits.  

· restrictions on right to strike should be narrow 

· confined to public servants acting in public capacity where disruption would endanger the public safety or health.  

· and there needs to be some way of protecting these types of workers from abuse.  

· Committee Report on Prohibitions on Strike Activity 

· Luanched by Alberta Union group against government on the basis of Public Services Act which bans trike activity of provincial employees 

· right to strike necessary for employees to protect their interests 

· essential services should be defined narrowly  

· Summary of international law 

· overwhelming evidence of a link between freedom of association and activities of labour unions.  

· by agreeing and ratifying these documents, Canada has acknowledge the importance of 2(d) to trade unions.  

· collective bargaining goes beyond simply helping working conditions 

· protection of employee interests means we must protect their freedom to withdraw their services, subject to s. 1 

· whole point of unions is to influence the employer by join action, which is impossible for the idividual, and this is waht is protected by 2(d).  

· Legislation overbroad, since it restricted strikes where the employees did not perform essential services, because it excluded some matters from abritration, and because the employees did not have a right to arbitration.  

Dissent Ratio 

· International laws to which Canada has agreed and ratified inform the content of s. 2(d) 

· show a link between labour unions, strikes, and freedom of association.  

· Concerted actions which put pressure on the employer is exactly what freedom of association is meant to protect.  

Aftermath 

· over time and cases, Dickson's view prevailed and there is a right to organize and bargain collectively 

· but the right to strike remains unprotected 

Brian Etherington "An Assessment of Judicial Review of Labour Laws under the Charter: Of Realists, Romantics, and Prgamtists" (1992) 

· In the Alberta reference, freedom of assoctation does not incldue a right to bargain collectively.  

· MacIntyre in obiter said that possbly other aspects of collective bargaining could be protected under 2(d).  

· This prospect closed in Professional Institute of the Public Service of Canada v. Northwest Territorites" 

· Union bargaining agent for Nurses, employed federally 

· Nurses were made employees of the Territory.  

· employees of the terriroty had to be respresented by a union that was incorporated by the NWT government to bargain, which was up to the discretino of government.  

· NWT government wouldn't incorporate the union 

· SCC found that 2(d) did not protect right to bargain collectively.  

· government under no oblgiation to bargain collectively or provide any statutory scheme to allow collective bargaining.  

Dunmore v. Ontario AG [2001] SCC 

· Upheld the idea there is no constitutional right to bargain collectively 

· however, moved away from the idea that only those rights that can be exercised lawfully alone are protected by 2(d)  

· some organized employee activity which is inherently collective may be protected.  

· also accepts Dickson's dissent that international agreements should inform interpretation of the rights, and so 2(d) needs to be defined more broadly 

· So Dunmore may have "broke the spine" of the restrictive Alberta Reference reading of 29D) 


Legal Prohibition of Strikes and Other Economic Sanctions: The Peace Obligation 

· Strikes not only means of pressure tactics 

· rotating strikes, go slows, work-to-rule etc, all aimed at restricting/disrupting work 

· Lockout is the counterport 

· usually not first line of attack; usually employer will wait out union and impose new terms unilaterally, whcih it can do in certain situations 

· so lock outs used to disrupt union tactics 

· force stoppage at the employer's discretion 

Prohibition of Strikes 

· Strikes historically used by unions to resolve practically any disagreemet, since barring legislation this was the only tool avaliable 

· Wagner act limited the use of strikes to disputes over the negotiation of the collective agreement 

· can no longer strike to force recognition or engage in bargaining, or even to enforce a certain interpretation of the collective agreement 

· In BC, Manitoba and Federal arena, legilsation does allow a strike during the lifetime of the bargain 

· where tehcnological change occurs that will change the working condiitons, a new duty to bargain arises with an attendant right to strike.  

· Legislation requires that parties negotiate before entering a strike 

· in most jurisdictions disuptes must be summited to mediateion or concilliation before a strike can begin 

· So whether a strike can occur is subject to a lot of regulation 

Definition of "Strike"  

· strikes are defned broadly 

· basically all acts done in common that restrict production  

· Alberta, Manitoba, Nova Scotia requrie that the job action be for the purposes of compellign the employer to agree to terms of employment.  

· BC no longer has this condition 

· of course illegal acts are not strikes, and you cannot take actions totally disconnected with your work 

· ie. sabotage 

Strikes under the BC Labour Code 

· Once the collective agreement has expired, you are in a legal strike position 

· must bargain in good faith to the point of impasse, meaning you must engage in a full and complete process of collective bargaining 

· Strike vote 

· union wants this anyways, since its important to have a united fromnt and don't want people breaking the picketline 

· file notice of strike vote, then wait 72 hours before you go on strike 

· last chance to amke agreement 

· allows orderly shut-down of operation (and this period can be extended where equipment takes a long time to properly shut down).  

· Employer may ask for a last offer vote 

· puts the final offer directly to the members 

· this avoid cases where the union is holding the workers hostage 

· used rarely, but sometimes succesful, and hated among unions.  

· strike mandate is good for 3 months, but usualy unions want it to happen right away 

· this process may be delayed through the appointment of mediateion.  

· going stright to strikes is often unwise; often attracts the opprobium of the public and may put colleagues that are not in the bargaining unit out of work 

Communications, Electronic, Electrical, Technical and Salaried Workers of BC v. Graham Cable TV/FM (1986) CLRB 

Facts 

· employer says employees striking unlawfully 

· Union was in a legal position to strike, but didn't want to withdraw work (traditional strike) because it believed MGMT could run the service a long time.  

· So alternating slow downs/speed ups.  

· trying to great backlogs etc. Wouldn't collect money 

· Employer wanted the employees to sign document requiring them to work as normal, or they couldn't come into work 

Analysis 

· Does this kind of work action count as strike? If so, its legal and the union is fine 

· the employer's discipline would thus be an unfair labour pratice.  

· Strike is defined very broadly.  

· can even include refusal to cross a picketline. or refusal to accept supervisory assignments. 

· booking of sick concertedly has been found to be a strike.  

· basically anything done in concert designed to disrupt production.  

· Given tough economy, unions are looking for other ways to exercise pressures.  

· this kind of work action does not deprive union of income.  

· Since we have this broad defiition of strike which has been used to find all sorts of job actions illegal when done during a freeze, its only fair that the same definition be used when striking is legal  

· Employer recourse could be to get management to work instead, or to lock out the union. But you can't punish employees for engaging in a lawful strike.  

Ratio 

· broad definition of strike (concerted action +disruption)  

· lawful strikes may take many forms.  

CUPW v. Canada Post Corp. (1992) CLRBR 

· Union eganged in concerted avictiives to decrease production during lawful strike  

· Employer refused to allow employees who had participated in the lawful strikes to work the next day.  

· The board held the employer was just a rotating defensive lockout, so it was ok 

Ratio 

· not clear, perhaps that the courts and boards will be generous when it comes to employers "locking people out", even where it appears to be a response to lawful strike action.  

Ontario Secondary School Teachers' Federation v. Grand Erie District School Board [1999] OLRB 

Facts 

· union in lawful strike postion, begins "work to rule" campaign 

· no supervision of extra-curricular activites, staff meetings, nor partent-teach interviews 

· Employer (school board) says these duties were mandatory under the legislation 

· activites were not protected "lawful activities" of the union b/c the teachers were refusing to perform duties requiered by statute 

Analsyis 

· The campagin is occuring during the correct time 

· the duties the teachers are not performing are part of their statutory duties, but this doesn't mean the teachers can't use them during strike 

· otherwise, no strike would be possible since all teacher duties are in statue.  

· and total cessation of work is not unlawful.  

· if the legislature wants to take that right away, it should make that intent clear. 

· School board says teachers must choose between total strike and no strike at all, but board disagrees.  

· School board compains about impact on public and student 

· in public strike, this is how the teachers are putting pressure on the employer, since theere is no economic weapon 

· the teacher's lever here is poltical and infleunce through students and parents.  

· This is not equivalent to sabotage or something. refusing to perform some duties is clearly contemplated in the definition of strike.  

· Board sent out letter that opined the strike was unlawful 

· not an unfair labour practice 

· Parties are entitled to have a view on the legality of each others' actions. 

· there was no discipline here, and the employer does have a right to tell the union it believes the strike action is unlawful 

Ratio 

· Even where duties are set out in statute, unless legislature makes clear that a failure to performe those duties in persuance of a lawful strike is not allowed, then failure to perofrm those duties may be part of a lawful strike.  

· Parties are entitled to give one another opinions on the legality of the others actions.  

Sasketchewan Wheat Pool v. Grain Workers Union (1994) CLRB 

facts 

· Employer alledged unlawful strike 

· Employees had refused voluntary overtime following the temporary layoff of ten employees in the unit, which was allowed under the collective bargain. 

· However, they were in the middle of bargaining, and the union had taken a strong anti-layoff stance during bargaing 

Analysis 

· just because the agreement allowed employees to refuse overtime doesn't change the character of the act- concerted actions that disrupt production.  

· can't contract out of the strike freeze provisions.  

· individual acts that are acceptable may become unlawful acts when done in concert.  

Ratio 

· individual, legal acts that have the effect of disrupting production when done in concert will count as a strike, even where specifically provided for in the agreement 

· even if the work is technically voluntary, refusing to do it in concert will be a strike 

CBC v. Canadian Media Club (1999) CIRB 

· Union sent out memos to members that the members had a legal duty to report for work during a legal strike from another bargaining unit, and that the union could not advise the membership to refuse to cross the picketline, since this would be an illegal strike  

· individuals had to decide for themselves whether to cross, but the union would support anyone who was disciplined for refusing to cross, and reminded members that this union may be in the same position as the striking union one day. 

· Some members refused to cross, and the Board found this was a concerted activity 

· Unions can't give out this kind of mixed-message.  

The Strike Prohibition and Sympathetic Action 

· because strikes only legal at very specific times, very rarely will sympathetic action be permitted.  

· but many times unoins would prefer not to cross each others' picket lines 

· failure to cross still usually counts as a strike 

· unless the local strike definition includes a purposive element 

· then, since the purpose of the strike activity is not to put pressure on the employer, the activity is not a strike 

· however purposive element removed from BC strike definition 

· BC is alone in allowing the negotiation of provisions that permit the parties to refuse to cross picketlines 

· not required by statute, but if the parties agree to it the labour board will give it effect 

· this is a highly valuable clause 

Hot Cargo/Hot Edict 

· these are clauses allowing the union to refuse to deal with products that are the product of a struck employer 

· these may escalate labour unreast and cause it to spread around the economy 

· everyone but BC outlaws them 

· but in BC, they are allowed under s. 70  

· the baord has the discretion to approve of hot cargo clause and line-crossing clauses 

· will give effect where consistent with the code 

· not explicit in s. 70, but board has used s .70 to give itself this power 

· In the Times Colonist case, the employer said that s. 2 subsumed this discretion 

· it gave the Board the Duty to protect the public interest, and to minimize the effect of the strike on third parties 

· but board maintained it did have that power 

· Board referred the case to arbitration, because this was an issue of interpreting the clause, and the arbitrator found in favor of the union.  

Local 273, International Longshoremen's Association et al. v. Maritime Employers' Association et al. [1979] SCC
Facts 

· Union one had legal strike, and established picketlines at the entrance to the port.  

· Other unions refused to cross the picket line, so port operations were closed down. 

· Union says solidarity means it cannot have been the intention of parliament that refusing to cross a line would be a strike.  

· under  a purposive defintion of strike, this may hold since the purpose of the action would not be to compel their employers.  

Analysis 

· new statute does not contain a purposive requirement 

· any cessation persuant to a common understanding counts.  

· no reason to exclude sympathy strike in contract or in labour law 

Ratio 

· sympathy strikes are not exempt  from the law against strikes whenever the definition of strike is non-purposive.  

Progstix-Solutions v. CEP [1999] 

· Union instructed members to pause for give minutes per car at the entrance which was being picketed by another union 

· this was an unlawful strike.  

Nelson Crushed Stone and United Cement, Line & Gypsum Workers' International Union, Local Union 494 v. Martin [1978] Can. LRBR 

Facts 

· Union 1 didn't want to cross Union 2's legal picket line.  

· Union 1's collective bargain allowed for refusals to cross the picket line.  

Analysis 

· the statute draws no distinction between reasons for failing to come to work.  

· only question is whether the stoppage is a result of a common understanding.  

· there is no purposive element.  

· cannot contract out of this kind of strike. 

· you cannot make unlawful strikes lawful via bargai.  

· so cannot be enforced 

· Board suggests that individual employees who are dsciplined or discharged as a result of the refusal may use a bargain which allows them to refuse to cross as a defence 

Ratio 

· in most jurisdictions, you can never bargain out of failure to cross 

· no purposive definition, so a work stoppage is an unlawful strike no matter the reason 

· cannot make an unlawful strike lawful through bargain.  

· a bargain allowing refusal to cross may offer the idnividual employee a defence against dsicipline.  

Hot Cargo/Hot Declaration 

· clause in a collective agreement that purports to allow employees to refuse to do any work comingr from or destined for anouther employer who has been declared unfair by the union.  

· only legal in BC.  

· as are clauses that allow refusal to cross.  

· Manitoba makes this explicitly unalwful.  

Economic Sanctions Available to the Employer 

Definition of  "Lockout" 

· Lockout is any closure or suspension of work by the employer to compel their employees to agree to terms or conditions 

· has purposive language since there are many other reasons an employer might cease operations.  

· does not include an unconditional plant closure- this is not a locout.  

· typically has the same timeliness as a strike, and can arise wherever a strike would be legal.  

· Only restriction is the ongoing duty to bargain in good faith.  

· the employer's analog to a strike 

· does have a purposiv eelement- shutdown must be for the purpose of compelling employees to agree to terms and conditions of employment 

· this is because employers have a lot of otehr reasons to close a business, and in the labour contxt we need to distinguish labour-related shutdowns from other kinds of layoffs and plant closures.  

· part of this is realted to the fact that once the bargaining freeze is over, the employer can unilaterally change the terms of employment.  

· lockouts are more common where the employer can hire replacement workers 

· replacement workers allowed in some provinces in order to keep business viable and to mirror the right of the union to look for work elsewhere 

· but in BC, no replacement workers allowed 


Westroc Industries Ltd. v. United Cement, Lime and Gypsum Workers Internation Union [1981] Can LRBR OLRB 

Facts 

· company had manufacturies in several provinces.  

· during bargaining at one plant, company believed the union was deliberately proloning bargaining so all the units could go on strike at once.  

· So the employer locked the union out, and hired some replacement workers.  

· Board found good faith from the employer 

Analysis 

· employer may hire temporary workers in Ontario 

· so as long as not motivated by animus, the employer can put pressure on the unio by replacing the worker.  

· Strikes and lockouts to be treated in much the same way.  

· employer intended to have the power to pre-emptively lock out.  

· as long as not motivated by animus.  

· A timely lockout aimed at presurring union is part of the bargaining process.  

· Right to bargain collectively doesn't mean union has the right to have all the advantages.  

· Where hiring of replacements or lockout motivated at avoiding agreement or punishing employees, thisis illegal.  

· permanent replacements is also unacceptable, since it would mean the employer was not trying to reach agreement with the union 

· but here the employer hired temporary workers and paid them the union rates.  

· clearly temporary and the union can come back to work once the bargain is settled.  

· temporary workers not much worse for union than simply being locked out, and in as much as they may keep the business in working shape, may be good for union.  

· not allowing any workers or lockouts would give the union a huge strategic advantage.  

· No evidence of animus.  

· when and if the workers want to come back to work, the board will closely scrutinize the employer to make sure he hasn't actually hire permanent workers 

Ratio 

· employers may use pre-emptive lockouts when in good faith in order to put pressure on the union, as long as the procedural steps are met 

· in ontario at least the use of temporary workers is fine, keeps parties in relative bargaining positions and ensures the long term viability of the business.  

Canadian Association of Industrial, Mechancial and Allied Workers v. Paccar of Canada [1989] SCC 

· Unilateral employer-instituted changes to working conditions following the statutory freeze are ok as long as the employer gives the union a chance to accept the proposed terms before acting on its own, and the employer's conduct must otherwise show a desire to conclude an agreement.  

Legal Forums Regulating Industrial Conflict 

· nowadays primarily the job of labour relations boards, but used to be mainly the courts 

· regulating labour was basically a combination of criminal and tort law 

· common law of trespass and injuctions and so on used to regulate industrial disupates 

· Now collective bargain constrains when and how strikes can happen, and labour boards give remedies such as cease and disist 

· may occasionally lead to penal and quasi-criminal sanction.  

· some activites and some strikes and lockous may lead to actions in the civil courts, labour board proceeding, a criminal prosecution, and an arbitration 

· each will have a different set of rules and different available remedies. 

· all are subject to the charter 

· historically courts were the chief regulators, and were often hostile to unions 

· used torts, criimnal law, interlocutory injunctions against unions 

· Board now typically decide whether or not the strike is legal 

· can issue cease and desist orders, whcih can be enforced by the courts 

· so there is a tension between courts who claim inherent jurisdictions, and the boards who claim jurisdction under statute 

· arbitrators 

· often called for in the collective bargain, and have the power to award damages 

· choice of forum will depend on which aspect of the illegal strike the employer wants to emphasize 

· may be able to use the police in some regions; in other areas, police will remain neutral 

· Courts have the ability to find unions who don't follow orders "in conetmpt" and this can result in huge damages.  

The Courts: Criminal Jusridction 

· courts play a rule through general criminal law of assault, mischeif, etc.  

· watching and besetting a particularly relevant provision.  

· can't unlawfully stop someone from doing what they want to do, or beset and watch them.  

· Police have sometimes become associated with management, but now see themselves as neutrals, attempting on-the-spot mediation 

· Some penal prosecutions under labour legislation also occurs, as it does in Quebec through the Labour Court 

· possibly less common in the future since the Labour code has recently given the labour board more remedial powers. 

· Possible in Ontario as well, but is rarely used since prosecution requires consent from the board (or the minister).  

· Even when consent obtained, prsoecution is rarely proceeded because it is rarely seen as worth the trouble.  

The Courts: Civil Jurisdiction 

· much more used than criminal sanction historically 

· injunctions forced strikers back to work, restricted picketing, and limited use of other economic sanctions.  

· Damages 

· typical civil remedy, occasionally given in labour cases 

· may be both compensatory or punitive.  

· despite possible effectiveness, employers rarely use this kind of rememdy.  

· More commonly used as a bagaining chip.  

· Civil trials are long and expensive, during which time the union may continue the conduct and continuing to inflict harm on the employer.  

· Damages thus rarely pursued.  

· Injunctions.  

· historically and currently much more important 

· Throughout Canada, injunctions formerly principle means of enforcing regulations 

· Some provinces now have given LRBR power to make cease and desist order 

· unions typically hated injuctions 

· interlocutory injunctions used to preserve the status quo pending a full trial, in order to prevent irreperable here. 

· theoretically the issue goes to resolution at trial, but in labour matters, the core issue was often moot.  

· 3-stage test for interlocutory injunction 

· Perliminary assessment of merits of case 

· Assesment of whether P would suffer irreperable harm if application refused 

· Assessment of which of the parties would suffer the greater harm from granting/refusing to grant the order.  

· A lot of concern that this made the courts a tool of industrial dispute 

· Often hearigns were very fast, and sometimes ex parte without notice.  

· plaintiff merely alledged there was no time to give notice 

· Hearings usually proceeded by affadavit rather than live testimony, which made it difficult for unions to cross-examine 

· in order to cross, union had to accept that in the meantime the injunction would be granted. 

· Interlocutory injunctions appealable only on consent, which was rarely given.  

· Also bound defendants "servants and agents, and anyone having knowledge of the order". So bound many people beyond the circle of immediate defendants.  

· Some legislatures have reformed law of injunction 

· Ontario- no ex parte injunctions.  

· affidavit evidence limited to facts within the knowledge of the deponent  

· requirement of notice, except where the delay would result in irreperable damage and the judge believes it is otherwise proper.  

· material facts must be established by oral evidence 

· must first try using the police to remove the danger to property/persons before going to injunctions.  

· all this applies only where there is a "labour dispute' 

· Most other Provinces have also reformed injunctions 

· pretty much no where can you have a labour injunction granted ex parte.  

· Disobeying an injunction is contempt of court which is penalized at the court's discretion.  

Test of Injunction 

· Serious issue to be tried 

· possibility of irreperable harm (for interlocutory injunctions) 

· balance of convenience favoring the injunction 

· these injunctions are equitable, and remain available in the labour context.  

United Nurses of Alberta v. Alberta (A.G.) [1992] SCC 

· Criminal contempt proceeding to enforce order prohibiting illegal strie by nurses 

· labour board made cease-and-desist order which had been registered as an order of the court.  

· SCC 

· Civil contempt only turns into criminal contempt where the public act of defiance occurs where the accused knew, intended or was reckless to the fact that the act would bring the court into contempt.  

· Dissent 

· Criminal contempt only appropriate where there is a circusmstance of violence or threat of violence.  

Injunctions: BC  

· Labour code abolishes injunctions in favor of regulation by labour boardradio 

· injunctions still possible where the plaintiff claims immediate danger of serious injury, or causes actual obstructino or physical damange to property.  

· Labour arbitrators generally cannot make interim orders, so teh court retains the disctrion to grant an injuction to avoid irreperable harm.  

St. Anne Nackawic Pulp & Paper Co. Ltd. v. canadian Paper Workers Union [1986] SCC 

Facts 

· union represented 2 bargaining unit: mill workers and office workers at the D's mill.  

· Office workers went on strike, picketed mill 

· mill workers sympathy strike 

· company got interjunction, mill workers did not return to work, so contempt order made 

· still wouldn't come back until office workers strike settled, which it was 

· company claimed damages against union.  

· NB court awarded damages because of the illegal strike, fined the union for contempt 

· union says no jursidiction 

Analysis-Estey 

· can a court give damages for illegal strike under the code which was also a breach of contract 

· in past, courts have awarded injunctions and damages in this kind of case.  

· if the cllective bargain is silent, there is an implied arbitration clause 

· here there was an express arbitration clause 

· so could the employer take the dispute to court rather than to arbitration?  

· collective agreement defines the relationship between management and union, and this relationship is properly regulated through arbitration.  

· it would offend legilsative intent of the Labour code to allow parties to turn to the courts instead.  

· so code and collective bargain both allow for arbtriation, and there is no room for the courts to interfere without violating legislative intent.  

· what about historical use of injunctions and damages in the labour context?  

· if courts have no jurisdiction to deal with matters of collective agreements, how can they have the power to issue injunctions during strikes?  

· The Labour Code does not have an express privative clause that would oust the courts entirely.  

· statute instead establsihes a preference for arbitration over other means of dispute settlement.  

· but there is no requirement that arbitration be used.  

· act recognizes concurrent jurisdiction 

· The whole point of the act is to allow greivances to be settled without stoppages of work, so it would be weird to allow the union to defend it's work stoppage by pointing to the failure to use arbitrator, when the whole point of arbitration is that greivance can be settled without strike.  

· So while injunctions cannot settle the dispute or enforce the terms of the agreement, they can enforce the general law of the statute, which includes an express prohibition on illegal strikes.  

· So injunctions are OK, but not damages at contracts.  

Ratio 

· Arbitration clauses in statute leave little room for the courts to enforce the collective bargain 

· courts do not have jurisdiction to issue damages and order performance - this is for arbitrators and boards 

· courts do have the power to issue injunctions terminiating illegal strikes, since this is the whole point of those statutes. 


Strikes Under the Charter: 2(b) 

· many cases came out of the removal of the "purposive language" in the definition of strike 

· unions wanted it back in 

· this demonstrates a tension between freedom of expression and the regulation of strikes. 

· since there is no "purposive language", political strikes an dprotest strikes are also illegal 

· unions attempted to have 2(b) read back into the statute over a series of cases.  

· in BC, under Campbell there hae been a lot of these days of protest, called for by the BC federation of labour 

· often in response to public workers who have had their ability to strike restricted or removed.  

· Unoins say ban on political strikes as a result of the removal of purposive language impacts their freedom of speech 

· Employer says the attempt to protect strikes via 2(b) is simply an attempt to sneak in a right to strike. 

BC Public School Employers' Association v. British Columbia Teachers' Federation 2005 BCCA
Facts 

· P in colective bargain with D 

· during bargaining period, BC planned to go on strike 

· instead, legislature imposed new collective bargain by statute and removed class size and class composition from the permissibel scope of future bargaining 

· BCTF had a plan to have teachers pass out class size info sheets during parent teacher interviews 

· also fliers that were put on bulletin boards 

· some disctricts tried to rpvent teachers from writing to trustees, parents, or th emedia 

· or making a poster that showed loss of services 

· BCTF says that this is contrary to s. 2(b) 

· Employer says no, and even if so, s. 1 

Analysis 

· are school boards subject to Charter ? 

· yep, definitely a branch of government 

· is 29B0 violated 

· employer says 2(b) not nidtend to apply on gov. property and during employer time 

· Irwin toy- restriction as to forum of expression has its purpose the control of content rather than of effect, then it doesn't matter whether the restriction accords with the value us under the charter 

· Here the content being restricted was not effect-based, but particularly pro-union content 

· so we shoud go stright to s. 1, unless you can show 2(b) doesn't apply in this place 

· It should apply- if you want to limit the scope of a right, do it in s. 1, not under the right itself. 

· Both Keegstra and Morin found that teachers expressions in public school property does fall within s. 2(b) 

· so this is protected speech 

· what about s. 1? 

· the context of the restriction will determine the kind of proof the court will require to jsuty the measures 

· nature of the harm 

· vulnerability of the group 

· groups sbjective fears and apprehension of harm 

· nature of infringed activity 

· here the nature of the harm cannot be easily proved or measured 

· however, the BCTF materials might interfere with a pernt-teacher interview 

· teachers should use these meetings to proseltyze politically; this may undermine an open and supportive system 

· but it is difficult to image harm from a bulletin board. 

· nature of infringed activity- political expression and the promotion of participation i the democractic process 

· these expressions voiced an opionin about government policy and so deserve high level of constitutional protection 

· so we nee d compelling proof 

· Objective- Employer says to control the activitis of employees on work time, to limit the use of a school for public debate, and to ensure parent-teacher interviews are not turned into forums for political debate 

· nope 

· MOre accurate obejctive 

· maintin public confidence inthe schol system 

· ensuirng parent teacher conferences meet its purpose 

· these objective sufficiently important to justify some limit on teachers' freedom of exprssion 

· rational connection 

· yes, there is ac onnection betwen the actions of the teachers and the public perception of the system, and impact on parent teacher interviews 

· minimal impairment 

· courts shouldn't merely imagine a less restrictive limitation 

· but teachers can't remain silent in light of the importance of free and open political discussion 

· school grounds are public property where political expression must be valued and given its place 

· shouldn't have been a blanket prohibition on discussing class sizes 

· these are issues that may be relevant to the parents 

· complete prohibition overbraud 

· instead, could have remided teachers to be professional, or dsiciplined if they focused too much on issues not related to parent-teacher interviews 

· so absolute ban was ot minimally impairing 

· there are few places more relevant for a discussion about public resources that in a parent-teacher conference dealing with the education of the student 

ratio 

· This is speech on public property which is protected under s. 2(b).  

· it is also clearly a prohibition on content, and this speech is also political which deserves the highest standard of protection 

· restrictions are ok, but in this case a blanket prohibition is not minimally impairing 

Dissenting- Lowry 

· Basically doesn't think schools should be used as a platform for teachers to advance political agendas 

· Clearly BCTF have an interest here, and are free to advocate that in the media and so on 

· but why shold parents who must pay for the school system send their children to schools where teachers have closed ranks and are advancing a particular political agenda. 

· Logic of the majority means that teachers would be free to hand out flyers, posting political signage on school property, or even holding meetings on school grounds. 

· in ordert o fulfill their role as educators, teachers must act as netural facilitators for thesharing of dieas 

· where teachers are using the school to aspouse a particular agenda, the open and supportive enironment needd to share ideas is undermined 

· TEachers may be political, and have political opinions 

· they may express their views while ensuirng other views are welcome 

· but cannot make thesmeselves advocates for a political agenda in the schoosl 

· the posting of political materials is inconsistent with an open and supportive school system, and so is inherently harmful to that system 

· so pressing and subtantial objective 

· rationally connected 

· parents advocating a political viewpoint during inteveriws could unermine publc condience, so banning that advocacy is rationally conected 

· discussion of class size could still occur in the context wehre raised by teacher or parent in the context of a sutdent whose learning is compromised by the new measures 

· so overbroad 

· other than the complete prohibition on discussions of clas size, not overbroad 

· no outright ban on the posting or discussion of BCTF materials 

· tehacers could discuss and advocate in areas where students are not around, or disucss political views with parents outisde of the school environment 

· Deleterious effects v.salutaory effects 

· right to make political statements necesary to democracy, but expressing those views at school inteferes with ability of scohols to meet their mandate 

· allowing teachers to use public schools as forums to advance particularl political agendas will detract from the fundamental bjective fo the school system 

· public confiednece in schools is dependent on public support and parent's support, cannot undermine this 

· so salutary effects outwidgh deleterious effects 

· So 2(b) violated 

· blanket prohibition on discussions of class sizes overbroad 

· other measures OK 

Dissent Ratio 

· This is protected speech, but it is not truly political so much as for the purpose of bargaing 

· schools are not the appropriate place for this- teachers must remain neutral 

· the blanket restriction is almost oK- it would have been fine if there were an exception where the class size relates directly to the individual student.  

Arguments for Allowing Speech 

· parents ought to understand the implications of the legislation on education 

· teachers have only one employer, they can't move, and the employer is vastly more powerful 

· the speech was relevant to teaching 

· role of teachers has a big impact on the public 

· schools are public places where speech should be encouraged 

Arguments Against  

· teachers have a greater access to parents' than the employer 

· may also have a particular influence 

· teachers may have a captive audience during parent teacher interviews.  

Is a Political Protest a Strike? 

· National Day of Protest: 1976 was a one-day work stoppage 

· some employers called this an illegal strike.  

· In BC, tehse were not illegal strikes because at time there was still the purposive requirement, and here the employees did not have a subjective intent to elict an employment related response from the employer.  

· In NS, the CA found it was an illegal strike even though they also had the purposive language 

· Union political freedom does not include work stoppages.  

· strikes are only to be used when negotiations break down.  

· Wherevere there was no purposive language, the stoppage was found to be a strike.  

· In General Motors Canada Ltd. [1996] OLRB, the union had a day of protest 

· claimed this was protected by 2(b) 

· court agreed it fell under 2(b), but also found that it was a resoanble limit under s. 1.  


Grain Workers' Union Local 333 v. BC Terminal
Facts 

· P represents employees at the Vancouver grain terminals 

· there is a collective bargain between the P and the D 

· the colelctive bargain allowed workers to refuse to cross picket lines establshed by other unions in job actions 

· a different bargaining unit went on strike in the harbor, and so the P workers refused to cross 

· D wants this declared an illegal strike 

· Union wants to rely on 2(d) and 2(b) in order to protect their actions 

Analysis 

· strike under the code is any cessation of work done in concert that is desinged to restrict or limit output 

· and strikes are prohibited during the term of a collective bargain 

· Unon has a refusal-to-cross clause in its contract, but these are not recognized as valid federally 

· BOard concluded that the attempt of the union to rely on the terms of the bargain that allowed them to refuse to cross could not be effective, because you cannot have clauses giving right to strike outsdie of statutory bargaining period 

· didn't vioalte 2(b) ebcause neither the purpose nor the effect of the legislation infringed freedom of expression 

· no 2(d) since no right to strike 

· D says union is trying to use 2(b) to get a right to strike, and there is no such right under the labour trilogy 

· labour trilogy deals with strike under 2(d), not 2(b) 

· 2(b) has been examined in the past with respect to striking (K-Mart, Pepsi-Cola) 

· labour trilogy old and may be time to revist 

· So SCC has recognized he importance of picketing under 2(b) and has held that 2(d) includes the irght of emjployees to organie and engage in collective bargaining.  

· so key question here will be whether the definition of the "strike" in the code infringes 2(b), and whether that infringment may be upheld under s. 1 

· Purpose of the prohibition 

· not to resptrict expression, but to limit the consequences of mid-contract strikes, particularly the oecnomic disrpution caused by unpredictable work stoppages 

· statutory prohibition of strikes is absolute, regarless of the expressive content of the workstoppage 

· not aimed at preventing any particular message 

· prohibtion etemporary, as it applies onlywhere collective agreement in force.  

· so the purpose is not to lmit expresion 

· doesn't matter why they are striking, we don't care about that, only that the strike doesn't cause chaos 

· Effect of the prohibition 

· limits ability to express their support for striking workers 

· by requiring the employees to cross a picket line, prohibition actually makes the workers do things that make them appear to support the employer/not support the strike 

· to show an effect-based limitation at law, must find a limitation, then see whether it goes to the Irwin toy factors 

· political/scoial decision making 

· seeking truth 

· individual self-fulfillment 

· labour disputes deal with fundemental legal, political, adn social issues, and opicketing brings debate about labour conditions into the public ream 

· clear has a political/social dimension 

· refusing to cross picketline a power means of expressing solidarity, partiuclarly where it means lost wages 

· the refusal to cross was a message in support to striking workers 

· especially inthe public sector, strikes are political, since the primary target of the strike is government and public opinion 

· public sector strikes also have a political dimiension since they deal with the appropriate alocation of public resources, the level of public resources to be provided, and so on.  

· so when workers were refusing to cross, they were sending a mesage that they supported the striking workers in order to put pressure on the government 

· so the effect of that act is to discourage employees from participating in social and political decision making in the community 

· so 2(b) infringed.  

· also could look at this from the perspective of individual self-fulfillment, since those in the labour union typically view refusal to cross as a moral obligation 

· Can the restriction be justified under s. 1? 

· Purpose- aoviding social and economic costs of labour unrest and strikes, yes pressing and substantial 

· clearly a rational connection between prohbition of mid-contract strikes and avoid industrial unrest 

· minimal impairmnet of rights 

· possibly, because Parliament could have provided an exception where the union has managed to get a provision which permits unions to refuse to cross 

· this is a common term in BC 

· nope, current balnket prohbition is within the range of reasonable solutions 

· carving out excpetion would underminet he objetive of increasingin inudstrial stability 

· proprotionality of impact on the right 

· probition does limit ablity to express solidarity, but they are still able to do other things 

· join the picketline outside work hours for example 

· in light of the costs of industrial conflcit, the infringement is proprotionate  

Analysis (concurring in result) Blais JA 

· doesn't think 2(b) violated here 

· strike activity had no social or political purpose 

· instead, it was an instrusion into a private contractual dispute between employees and employers 

· there was no direction towards any political issue here 

· only political dimesnion was that employer was government, and this is not enough 

· plus, workers free to support in other ways 

· effect of refusal to cross only felt by empoyer, not by the wider public 

· CHarter does not guarantee most effective means of expression 

· if striking falls into 2(b), pratically every human acitivyt does 

Ratio 

· anti-striking laws may be a violation of s. 2(b) where it has the effect of limiting expression and goes to an irwin toy consideration 

· political social purpose 

· search for truth 

· individual self-fulfillment 

· HOwever, it may be upheld under s. 1 

· No purposive language will be read into the code.  

BCTF v. BCPSEA 2009 BCCA
Facts 

· BCTF and HEU engaged in work stoppages to protest legislation which intefered with their conditions of employment, even though they knew ehtese strikes would be found illegal 

· this is because the definition of stirke in the code no longer cotnains purposive language 

· since no purposive language, any concerted work stoppage counts as a strike 

· BCTF strike in 2004, voluntary, teachers not dsciplined for non-participation but paid if they did participate 

· HEU one year later, put up picket lines, included some intimidation 

Analysis 

· older legislation with purposive language meant that work stoppages for political purposes taht were not connectd to working conditions were not strikes 

· board refused to overlook purposive lanugage in Canada 

· but it was removed eventually 

· whole point of removing that language was to avoid this kind of broad strike. 

· Context of public sector stirkes 

· different context from private, blue collar strikes 

· Public sector employer is basically the government, so restricted by budgetary concerns and determinations of available resources and policy. 

· public sector strike means employer actually saves money 

· impact felt by public rather than the employer 

· these protests were political in that they were aimed at the government policy, but also dealt with collectrive bargaing concerns 

· Freedom of expression- Irwin Toy 

· any activity is expressive where it attempts to convey meaning 

· peaceful striking clearly an attempt to convey meaning 

· purpose or effect 

· purpose is to restrict the consequnces of mid-contract work stoppages 

· reflected in the fact that the legislation doesn't care about the reasons for the strike 

· so purpose not aimed at restricting expression 

· Effect 

· primary target of the strike weapon for public sector wokers is the government and public opioin, so strikes are thus political 

· obectives here not restricted to econmic intersts of the members (eg teachers probably genuinely care about student learning) 

· but mixed motivations here, so obejctives of strikes in the public sector cannot be simply divided into plitical protest and collective bargaining expression 

· Oakes 

· Pressing and substantial  

· union notes that principles of international law inform the Charter scrutiny of the strike definition 

· ILO measures 

· terms and conditions of the colelctive bargain were imposed unliaterral over strong union opposition 

· goal is to create certainty and stability in the workplace during the term of a collective agreement 

· at some point the restriction of strking in order to avoid disruption of services and production does become a pressing and substantil requirement 

· union notes that lockout language does not included purposive languae 

· but employers may need to shut down operations and lay off employees for legitimate reasons unrealted to collectie bargaining, and a broad-effects based approach to lockouts would failt o recgnozie these permissible reasons. 

· unions note that unorganized workers are not so restricted 

· but they lack all labour protection altogether, and must rely on contract law 

· so certainly no better off than union 

· rational connection 

· prohibition of all mid-contract strikes intended to curtail the disruption caused by strikes so is therefore reationally connected 

· Minimal Impairment and Proportionality 

· BCTF wants an exception that mid-contract protest strikes that involve core principles of freedom of expression should be charter protected provided they are peaceful and otherwise legal (like for secondary picketing) 

· wrongufl action model doesn't really work 

· couldn't stop largcale highly disruptive protsts if they were otherwise legal 

· HEU wants a case-by-case exception where the strike is short, occasional, political and which do not disrupt the integrit y of the labour system or have sginificant adverse impact on the public interest 

· no, case by case approach would be unworkable 

· we need to have stablity and certainity 

· exception for some limited political strikes would be highly difficult 

· very hard to distinguish between those strikes which are acceptable and those which are not. 

· here the blanket strike prohbition provides teh "bright line" needed for the benefit of the participants 

· indeterminate standard would require hearings, adjudication, causing uncertainty and instability 

· tehre is no hard line between collective bargaining strikes and political protest strikes 

· the current test, based on whether the concerted action impairs production,is clear, unabigous, and leaves limited discretion 

· HEU proposition would create a standard with widely differing opionins 

· Ie, the BCTF day strike deprvied thosuands of children of instruction for a day, does this not cause sgingicant threat to the public interst? 

· besides, Peaceful protest strikes may not directly involve coercion or intimidation but they certainly cause harm to neutral third parties through the disruption of services 

· "significant disrpution fo the public interst" is a vauge standard vapable of a wide variation in application 

· vauge test that leaves wide discretion to the board is not consisted with Charter standrads 

· the effects based definition of strike satisfies the requiements of minimal impairment 

· unionscan protest outside working hours 

· conclusion 

· prohibtioin aimed at preventing disrpution to service or production 

· this is substantil and pressing 

· mid contract prohibtion is rationally connected to that objective 

· the prohibtion creates a clear and non-contraversial limit in a political protest context 

· other means of expression than work stoppages reamin unimpiared 

· mid-contract prhobtion meets minimal impairment and is proportional 

Ratio 

· The effects based defintion of strike is constitutional 

· a case-by-case approach to political protest based on whether there exists "significant disruption to the public interest" would be unworkable, and is not enough enough of a "bright line" 

· 2(b) is infringed, but it is saved unde rs.1  

Regulation of Picketing 

· Picket lines often focus of industrial conflict 

· Primary picketing occurs at the employer place of business, while secondary piceting occurs elsewhere.  

· Most statutes do not deal explicitly with picketing, leaving the courts with a large role to play 

· typically left for the courts to determine whether something is picketing 

· so while Board decide whether something is a strike, picketing is left to courts.  

· boards determine whether or not something is a lawful strike, but the content of the strike is out of their hand 

· BC does define picketing 

· has a comprehensive set of provisions and definitions that deal with picketing, and determine when picketing can and cannot take place 

· this was an attempt to move pickeitng to the labour board.  

· so s. 1 defines picketing 

· attending at or near a place of business for the purpose of persuading people not to etner the business/buy products/do business with the employer 

· s. 65 regulates picketing 

· permitted at the primary site of the employees 

· and secondary picketing permitted, but only at "allies"  

· Some jurisdictions have given Board more remedial authority 

· Ontario- Board can issue cease and desist order where someone does anything that will engage in an unlawful strike.  

· Alberta- Picketing restricted to the employer's business.  

· Board has wide range of dispute-related misconduct remedies.  

· During "days of Protest", senior Union officials told people to stay at home, which the Board found violated the statute which doesn't allow people to do things that will cause an illegal strike.  

· Basically, if the strike was legal the content of that strike was for the courts 

· but the board does have power to enforce against illegal strikes.  

· due to charter concerns, the board recognized it should go no farther than ensuring an unlawful strike does not occur.  

Canex Placer Limited v. Canadian Association of Industrial, Mechanical and Allied Workers [1975] BCLRB 

· during legal strike, workers fully blocked access to mine, may have been some isolated threats of violence 

· Employer wanted order prohibiting 

Analsyis - Weiler  

· Picket here illegal, since it invovles Criminal prohibition on assualt and threats of violence, as well as the Highway Act in obstructing traffic 

· Board's job is to deal with regulation of picketing, while up to courts to handle civil and criminal law features.  

· some have argued that the board should deal with violence on the picket line, because otherwise employer may be able to back-door the labour board and use the criminal and civil systems.  

· but this would have serious consittutional problems.  

· Board competent to enforce the Labour code, but not to enforce general civil or criminal law.  

Ratio 

· Violence on the picket line is a matter for the courts, not the labour board 

· Labour Board only competent to enforce labour code, not to assess the content of pickets 


Primary Picketing 

· typically Boards and courts allow wider scope for picketing at the place of business. 

· where timely, only restrictions based on tort and criminal law.  

· cannot assault, trespass or obstruct in principle, but the reality is more nuance, and court recongizes that effective picketing requires a certain interference with the civil and legal rights of the owners 

· In BC you cannot be sued for trespass by picketing in the labour context in an area that is generally accessible by the public 

· but cannot enter into dangerous or private areas 

· typically you stand in driveway 

· Board regulates common site picketing 

· where more than one employer shares a common area 

· Board can make order dealing with this type of situation 

Harrison v. Carswell [1976] SCC 

Facts 

· D charged under trespass acts for pickeitng inside a shopping center.  

Analsyis- Dickson: 

· D argues that the right to peacefully picket outside of the business in pursuance of a lawful strike is more important than the owner's property rights 

· while judges may innovate, they must do so very slowly and in a limited way.  

· Common law has long recognized the right of the individual to his or her property 

· The trespass act makes clear that entering without permission is trespass, and if anyone is going to change this, it should be legislature 

Dissent- Laskin 

· Shopping center has a sort of public nature 

· free to access for most people, subject to lawful behavior 

· the employee was in a lawful strike and was peacefully pricketing in front of usiness 

· employer would not have been able to sto pthis.  

· Landlord moved her to public sidewalk, she wouldn't so charged under trespass.  

· While the Peters case esalished that landowners may have sufficient possesssion over sidewalks to support trespassing, this isn't a definitive answer to a labour strike 

· can't be applied mechanistically  

· Here the employee should be allowed to picket wihtout disturbing or obstructing others, as she is a member of the public and also an employee in a lwaful strike 

· she has a lawful interest in pursuing legitimate claims against her employer through peaceful picketingg 

ratio 

· Majority- if picketing involves a trespass on the land of a third-party, it can be sued for under trespass 

· Laskin - if the pickeing is otherwise lawful and peaceful, the employee does have soem rights to picket on land of a public nature 

Aftermanth 

· Manitoba trespass act overruled majority and allowed this kind of strike.  

· OLRA had a provision for a while that expressly allowed pickeitng during a legal strike on premises to which the public normallly had access, but not any more it appears.  

· In the long run, this "victory" was remedies by statute 

· s. 66 in BC 

· cannot sue someone for trespass that is ordinarily accessible by the public when in the context of a labour dispute 

Secondary Picketing 

· picketing a customer, supplier, competitor of the employer 

· may sometimes be more effective than primary picketing, particuarly where the secondary site is more public 

· ie. picketing at the retail elevel 

· Hersees is the classic case 

· union engaged in secondary picketing, which the ONCA finds to be illegal per se 

· must picket own employer, and must not extend the dispute to customers, suppliers, etc 

· BC overrode this via statutory provisions which permitted picketing of an ally 

· secondary picketing OK where the target is an ally 

· Eventually, complete ban on secondary picketing overridden by s. 2(b) 

K-Mart 1999 SCC 

· Union members were engaged in a lawful strike with 2 branches of the K-Mart chain 

· those members went to a third, non-unionized store, to hand out leaflets in an attempt to dissuade shoppers 

· they were not disurpting operations or anything 

· In BC, this falls within the defintion of picketing 

· they were outside a business trying to stop people from coming in 

· Union challenged under s. 2(b) 

· SCC agreed, and struck down that defnitnion of picketing, which was never replaced 

· so now we have no express definition of picketing 

· Court found leafleting to be important expression 

· customers would be allowed to protest out front, why would we restrict employees in the course of a lawful strike? 

· 2(b) designed to protect activities like picketing 

· Court makes a distinction between informational picketing, which is lawful and protected 

· and signal effect picketing, which won't always be protected.  

Pepsi-Cola Canada Beverages v. Retail, Wholesale and Department Store Union (2002) SCC 

Facts 

· during legal strike, strikers picketed some retail stores which sold Pepsi products but were not connected to the Pepsi-Cola Company 

· Pepsi initially granted an interolcutory injunction banning secondary picketing. Sask CA struck down, SCC agree.  

Analsyis - McLachlin and Lebel 

· when may secondary picketing be conducted?  

· Union wants current common law changed since it's hard to apply and unduly restricts expression.  

· The legal status of secondary picketing is indeed a matter for the courts.  

· The Charter can inform the development of the common law.  

· Charter rights are based on fundamental values and principles which should guide the canadian law 

· Dolphin Deliveires 

· develop and apply charter principles to the common law.  

· Common law cna grow with the charter.  

· Freedom of expression is also a value that should inform the common law.  

· common law also protects private property 

· Charter values should be weighed against the underlying principles of the common law 

· but far reaching change to be left to the legislature 

· Historically the use of economic pressure used to resolve disputes between the employer and employee.  

· limited use of economic pressure is understood to be a legitimate price to pay in resolving industrial disputes in an equitable way 

· Picketing is an organized group of people carrying placards, with two purposes 

· to convery information 

· to put pressure on the employer and by extension its suppliers and clients.  

· picketing runs the gamut of expressive activity 

· may be peaceful informatin, may be shouting, blocking entrance 

· could be a sign of labour strife, or just a physical demonstration of dissatisfaction 

· It is always expressive action.  

· so engages 2(b) 

· and its also an important compenent of labour relations 

· helps engage the public which may lead to resolution 

· so benefits whole society 

· however in some cases harm of picketing may outweigh s. 2(b) - the s.1 analysis.  

· there is always going to be some economic impact from picketing (that's the point) 

· but the employer argues this shouldn't impact third parties 

· don't want to exwpand the labour dispute beyond its core.  

· In Dolphin Delivery, McIntyre found that it was legitimate to curtail secondary picketing in order to stop the spread of labour disputes 

· however he McIntyre was writing in obiter on the presumption that the Secondary picketing would be tortious, not that secondary picketing should be illegal per se 

· so tecnically the court has never ruled on whether seocndary picketing is allowed 

· And third parites can't and shouldn't be totally isolated 

· they should be protected from "undue suffering", but not entirely isolated from the repercussions of labour conflcit.  

· So basically third parties should be sheilded from "undue" harm 

· Possible Solutions 

· secondary picketing illegal per se 

· ban on secondary picketing unless its at "allied" enterprises- the allied Hersees rule 

· permitting secondary picketing unless the picketing amounts to tort or wrongful conduct.  

· Illegal per se 

· secondary picketing would always be illegal 

· rule in Hersees 

· pretty anti union 

· an expressive act that is legal and legitimate if done by an indivdual becomes illegal when done in concert 

· discounts the importance of freedom of expression in the labour law context, which can be discussed later . 

· Exception to Hersees- Ally Doctrines 

· Hersees is riddled with difficult exceptions 

· baiscally where the location of the pickeitng is not the primary workplace of the employees was owned by the same employer, then that was primary picketing and not secondary picketing at all.  

· but this is not particularly logical, since what if picketing the primary employer nefcessarily impacts the secondary employer?  

· ally doctrine 

· where the secondary location is basically helping the employer carry out business during the strike.  

· or where the third party allow struck employer to conduct busienss from the third party's warehouse.  

· probably default position is some kind of modified Hersees 

· Permitting Secondary Picketing unless it amounts to Tort or Crime 

· all picketing is permitted in less it can be shown to be a tort or a crime.  

· as long as the picketing remains lawful, no problem.  

· recognizes that picketing is an exercise of freedom of expression  

· So what is the best approach to balance the interests at stake?  

· wrongful action  

· confiorms to charter and presumes that secondary picketing is illegal 

· limitations must be justified 

· best protects the freedom of epxression 

· limits focus on economic, private interests that have no place in the charter 

· flexible 

· can accomodate both business and union interests 

· third parties protected via torts like intimiation, nuisnace, inducement of breach will protect property interets 

· more rational and clearer than per se or modified hersees 

· they use location as the primiary criterion, where as the wrongful action model focuses on the character of the action itself 

· avoids the confusing distinction between primary and secondary picketing 

· both are prima facie legal and OK.  

· voids labour/non-labour distinctions 

· now it doesn't matter whether the pickeitng is bargaining related or related to something else 

· Balance of power 

· must ensure that unions and employers are in a good balance 

· not clear that wrongful action will unduly undermine the power of employers 

· provinces can respond with limitations by statute if they think differently 

· this is just the common law approach to secondary picketing NOT a ruling on the legitimacy of statute 

· undue harm to Neutral third parties 

· focusing on the eoconomic stauts of third parties puts not emphasis on freedom of expression 

· overstates the interests of third parties by positing a fundemental right to trade in the struck good, without any basis  

· doesn't take into account that even primary picketing effects third parties 

· sacrifices indvidual rights to collective good.  

· Signalling effect 

· it is argued that secondary picketing is coercive in telling people not to deal in a good "or else".  

· but signals are still expressive 

· by definition a signal is meant to carry a message to others.  

· better to admit that signals are expressive, but can be limited via s. 1 

· plus this acts as a special rule to union speech, and it is better not to carve out exceptions for the labour contex.t  

· and not all secondary picketing relies on a coercive picket line 

· could just be persuasive or informational.  

· so the harm may vary with the kind of piceting  

· it's one thing for a union to try and shut down a business, it's different to try and convicte the customers not to buy the struck product.  

· so in certain cases the signalling effect may justify restrictions, but not as  a general rule: it will depend on the context 

· Does a wrongful action Rule offer adequate protection? 

· does it do enough to protect third parties as compared to freedom of experssion  

· wrongful action catches quite a lot of picketing via nuisance, trespass, intimidation, defamation, inducement to breach, etc.  

· it will catch most problematic picketing  

· may be able to supplement the wrongful actions by common law or by statute 

· aimed at preseving balance.  

· legislatures may limit secondary picketing if capable of withstanding a s. 1 challenge  

· What about the injunction?  

· only available where a wronful action has occured 

· cannot get an injunction for peaceful secondary picketing 

· secondary picketing is not a tort that can allow an injnction.  

· injunctive releif must be based on a specific tort 

Ratio: 

· at common law, secondary picketing is prima facie legal as long as it is not criminal or tortious 

· leaves open the possibility that legislatures can limit seocndary picketing in line with s. 1. 



Aftermath of Pepsi-COla 
· Albert NB and Newfoundland all prohibit secondary picketin gby statute., even for allies 

· however, in Alerbta the courts have found that a compelte ban is a charter breach because it went further nthan necessary to avoid economic damage. 

· In BC GEU v. BC [1988] 

· Justice McEachern granted an injunctino to himself to stop picekters outside of the courthouse on the basis of contempt of law. 

· because this was the court acting on its own motion, Dolphin delivery applies to allow the Court to be subject to Charter 

· however, the court upheld the injunction viewing it as necessary to protect the rights of third parties by ensuring access to the courts. 

· This ruleing was used in Ontario Public Service Employee's Unon v. ONtario (1996) to uphold an inunction against picketing a courthouse, even though the vidence was that the picketing was not disuading anyone from entering the courthouse. 

Canadian Forest Products Ltd. (Re) [2007] BCLRBD 

Facts 

· HEU was involved in labour dispute with health care employers over new collective agreement 

· legislated back to work with new agreement 

· HEU had a few days of protest instead, some of which was found to be illegal picketing 

· some HEU workers went to the D's mill, had placards on and congregated outside gate 

· Started off as an information picket, taking to wrokers as they drove into work 

· didn't block line or anything 

· Leader of group changes it into a "official picket" 

· Mill unit starts refusing to come into work 

· management tells the picketers they will be liable if people didn't come to work  

· mill shuts down  

· none of the mil workers joined the picket, just went home 

· Board issues cease and desist order, picketers leave 

· So basically we have a picket that started of as informational and a legitimate protest 

· which turned into "signal effect picketing" 

· which stopped the Canfor workers from coming in.  

· Not totally clear the degree to which the HEU ordered the strike 

Analysis 

· in order to get reconsideration, must demonsrate a "good arguable case of sufficient merit that it may succeed on one of the established grounds for reconsideration".  

· basically Union is arguing this wasn't a strike, this was a legitimate political protest that the Cdoe does not cover 

· one the "back to work" legislation was passed, this changed from a labour dispute to a political protest, so board lost jurisdiction 

· no.  

· had the union gone back to work and protested outside working hours, it could have been political 

· but instead they used work stoppage as economic stoppage with the intent to improve the bargain 

· so not a "political protest", but a labour dispute with political overtones. 

· Union also argues that since the BC defintion of picketing was struck down in KMart Canada, there is now an unrestricted right to communciate as long as the communication is not ceorcive or intimidating 

· nope, the restrictions in the code that cover picketing still apply, notwithstanding the current absence of a statutory definition of picketing 

· Here, the informational incident was not a picketline, but once it went "official" it became a picket, and had a signal effect, according to the orginal board anyways.  

· thus it is possible to wear placards and so on that are different from "signal effect" picketing.  

· So how do we know the protest became a picket? 

· the HEU rep called it "official picket lines" 

· the conduct constituted a group of people who had congregated at the enterance of a remote unionized workplace just before shift change with placards 

· so it is picketing because it is identified as such by the people doing it, and because it is clearly the kind of conduct recognizable as picketing in BC 

· you could have a protest or congregation, even with placards, but once you try and stop union members from crossing the line, this is picketing 

· Canfor's application 

· Canfor wants to hold HEU  liable for the actions of members 

· the original board did not think the evidence was clear enough that the HEU had intentionally done this 

· review will only be available here on palpable and overriding error test, which was not made out here 

· the board's decision was not the only one that could have been made out, but it was reasonable. 

· on the other hand, the board appeared to err in finding that there was "no evidence" that HEY authorized the picketing of the mill 

· there was consdierable circumstantial evidence presented by Canfor that suggested HEU authorize the strike.  

· while weighing is up to the board, this suggests there was an error. 

· so the question will be remitted. 

· Can the union be held vicariously liable?  

· Canfor says the union should be held liable for authorize and direct its members to go to the mill entrance and engage in political protest, since these acts were so connected to the illegal strike.  

· the original board believed it was without jurisdiction to hear this argument, but this is incorrect 

· basicaly, it is an open quetion whether the HEU violated the code even if it idid not authorize illegal picketing by its members.  

· normally when union or employer breachs the code, it is because of the actions of the members, not the institution itself 

· manager illegal terminates, for example.  

· often the institution will argue that the individual member acted without their knowledge and authorization, and so the union or employer should not be held liable.  

· the board does have the jurisdiction to find a union h as breached the Code where its members have negaged in illegal picketing, includig where the union did not authorize the illegal picketing 

· union has responsibility to ensure its members don't break the code.  

· unions may be held liable in some circumstances for wildcat strikes, for example.  

· union not strictly liable, but must show it discharged its obligations in the circumstances 

· must take steps to bring the strike to the end 

· where an illegal activity is engaged in by the members, the union may be held to have breached the Code if it fails to take appropriate steps in the circumstances to bring the unlawful conduct to an end as quickly as possible.  

· where, as here, the unauthorized acts are so connected with the authorized acts that they may be regarded as simply improper means of doing an authorized acts. 

· so where the strategy of the union is close to a tortious conduct, it may attract liability for that condcut.  

· so this is not true vicarious liability in a tort sense, but rather an obligation on unions to not only not authroize illegal picketing, but to take reasonable steps to prevent or end illegal picketing.  

· Here while the union did not authorize the illegal picketing, the board didn't consider whether the union met its overall obligations in respect to the conduct 

· so must have a reconsideration 

Ratio: 

· while the BC definition of Picket was struck down in K-Mart, the restrictions on picketing still apply 

· in order to determine whether or not something is a picket, look at whether the protesters called it a picket 

· and look at whether it is the kind of behaviour that people in BC would recognize as a picket 

· here it seems once it took on the character of an "official picket" it became one 

· perhaps "signal effect" is the key here? 

· Unions may be held "viacriously" liable for the actions of the members of their union 

· both where the unauthorized actions are so connected with the authorized acts that they may be regarded as simply improper means of doing an authorized act 

· and where the union fails to take reasonable steps to prevent or end illegal picketing 

Prince Rupert Grain Ltd. v. Grain Workers Union 2002 BCCA 

Donald JA 

Facts 

· Unoin is bargaining agent for workers at the grain plants in Vancouver 

· this unit locked out 

· Union also bargaining agent for workers in Prince George 

· The grain that would have been handled in Vancouver is being handled in PG 

· When grain terminal in PG reopened, union filed application for the terminals to be declared the same employers 

· also set out a picket outside PG plant, and handed out flyers 

· employees in PG did not cross picketline, so PG business shut down.  

· collective bargain said that the employer did not expect employees to cross the pciektline.  

· Employer got an injunction 

· TJ who gave injunction said no evidence of criminal activity, and that picketing peaceful in nature 

· but was aimed at shutting down business.  

· following Pepsi-cola, issue for secondary picketing is whether it is tortious 

· did this count as an interference with contractua lreations (a tort?) 

· or was the employer in the two cases so connected that this couldn't be that tort.  

· The heart of the case is that the employer alledged the Vancouver Union had induced a breach of the collective bargain by causing an illegal strike in the PG unit 

Analsyis 

· the threshold question for an injunction is whether the applicant has raised a "fair question to be tried" 

· but where the injunction is basically equal to the relief sought, and particularly in picketing cases, plaintiff must instead establish a strong prima facie case.  

· TJ should only assess injunction on the merits where the right that is sought to be protected can be exercised now or never, or where the result of teha pplication would impose hardship on the party so as to remove any potential benefit from proceeding to trial 

· so for injunctions with respect to picketing, there will be a high threshold- strong prima facie case- for an injunction 

· particularly accute since follow Pepsi-Cola picketing has been recgonized as important expression 

· Pepsi-Cola 

· rejects location as the important consideration, and so primary and secondary picketing seen as equal  

· focus is whether there picketing is criminal or tortious: "wrongful action approach" 

· So TJ erred in asking whether the two employers were the same, since primary/secondary distinction no longer valid 

· what is needed is that the applicant prove a wrongful act before a court will justify interference with the expressive activity.  

· Here the employer failed to provide sufficient evidence of the contractual relations with parties other than then union which would allow a tort to be found 

· here, the employer cannot say that the union induced a breach of contract by picketing when the employer agreed in the very same bargain not to expect employees to cross.  

· since the emloyer did not show breach of a contract, the union didn't induce a breach 

· but even if it did, inducement of breach requires unlawful means 

· but picketing is not unlawful 

· peaceful persuasion is itself lawful 

· and the strike and picket from the Vancouver workers was lawful 

· if the employer wants to alledge coercion, it must show evidence of a signal effect 

· the evidence displayed no evidence of coercion, threat, etc.  

Ratio 

· basically an aplication of pepsi-cola 

· no need to distinguish between primary and secondary picketing, since the focus is on the wrongful act 

· and no wrongful act, since the strike didn't induce a breach 

· keep in mind that while this case comes out of BC, it is in a federally regulated industry, so does not stand for the proposition that Pepsi-Cola applies here in a broad sense.  

Allies and E-Comm 

· there is a difference between a business being an ally and simply acting out of self-interest 

· parties may act to help themselves, even if it hurts the union 

· eg a business can order a lot of inventory in anticipation of a strike in order not to run out of supplies 

· only if the business could be shown to do this with the intention to undermine the union would we find an ally 

· Basically the court is asking whether the 3rd party has done anything that justifies rachetiing up the labour unrest 


Job Rights of Strikers

Employee Status During a Strike 
· right to strike not granted by the constitution, but implied from the statutory ight of employees to take part in the "lawful" activities of unions, from the restrictions on when and how a strike can be effected, and from the prohibition of employer retaliatory action designed to eradicate the union or punish strikers. 

· protection is afforded strikers when the strike is legal. 

· Someone who is on strike is not held to have been fired 

· Some provinces allow replacement workers, though no provinces allow the use of professional strikebreakers 

· In Ontario, may hire permanent replacement workers after 6 months 

· Temporary replacement workers must vacate jobs when striking workers return 

· legal in all provinces except BC and Quebec, which do not allow the use of any replacement workers. 

· temporary workers but not premanent replacement workers in teh Federal jurisdiction 

· cannot hire temporary workers in Fed jurisdiction when for an improper motive 

· Reasons to allow temporary replacements 

· parallels rights of union members to get outside work 

· preserves teh business 

· avoids knock on effect on other business 

· exposes the true market value of the labour in quesiton 

· Reasons against 

· avoiding violence 

· allowing new hires upsets balance of power in favor of employer 


R. v. CPR [The Royal York Case] (1962) Ont. H.C.
Facts 

· appeal of a prvicial court dismissal of an unfair labour practice charge 

· hotel sent out letters that required employees to either accept new terms or resign, and if they didn't, they would be fired. 

· LRA said that no one can be deemed to have quit or been fired simply as a result of not working during a strike or lockout.  

Analysis McRuerc 

· this was an unlawful labour practice 

· employees may be on strike and the employer cant strike them 

· even if some other employees are coming to work. 

· if this wasn't the case, the employer could just unilaterally aly down terms, and if the unoin didn't like it, they would be deemed to have quit and lose all their pension rights, insurance rights, seniority rights 

· the prohibition against firing occurs until the strike is resolved and the employees come back to work, the employee takes work with other employers, the employmee dies or becomes incapable of work 

Ratio 

· Just because you are not coming to work during a strike or lockout does not mean you have quit or been fired 

· the employment relationship will continue until the strike ends, the employees move on to other work, or the employees die/incapable of work 


Aftermath of Royal York 

· decision upheld all the way to SCC 

· in CPR v. Zambri (1962) 

· court found that the right to strike is implied by the act which said all persons free to join union of their choice and participate in lawful activiteis 

· since stirking is lawful, employee has the right under the LRA 

· obiter- Locke 

· thought that where the employer has replacement workers, not necessary that the employees must be hired back on 

· LRA allowed replacement workers. 

· if the employer has no work for the struck workers too bad. 

· IN some provinces the use of profession al strike breakers has been forbidden 

· in Quebec and BC even temporary strike breakers are not allowed 

· Where replacements allowed, the contraversial issue is whether the employer can maintian operations by using permanent replacements without committing the unfair labour practice of refusing to employ someone due to legal activities of union 

· so legislators in ontario and manitoba added language ensuring that the struck workers would have their jobs back  

· In Ontario you can hire replacement workers after 6 months 


Canada Air Line Pilots' Association [CALPA] vs. Eastern Provincial AIrways Ltd. (1983) CLRB NS
Facts 

· During lawful stirke employer hired replacement workers. 

· when srtike concluded, agreement was that struck workers would return in order of seniority 

· and seniority wouldn't effect the replacemet workers 

· Union claimed this violated the labour code, since it would mean the struck workers would only come back after the replacement workers 

· employer said that there is no guarantee that employees will be renstate 

Analsyis 

· Court basically agreed with the union, bringing in new people and suspending priority rights so as to cut out the unionized pilots violates the section 184(3)(a)(Vi) of hte Canada Labour Code 

· can't discriminate against a person because that person has participated in a legal strike 

· this is exactly what the employer was trying to do by putting terms suspending seniority into the new collective agreement 

Ratio 

· you can't put the union behind the replacement workers in terms of positions or seniority since this is defacto hiring permanent replacement workers 


Aftermath 

· CLC ammended to say that struck workers must be returned to wrok in preference of any replacement workers who started at the workplace after strike started. 


Mini-Skool Ltd. (1983) OLRB 

· baiscally there was legislation which allowed workers to come back individually for the first 6 months of a elgal strike 

· The board held it was not unfair for the lawyer to prefer the employees who came back early to more senior employees who stuck it out, as long as this wasn't based on anti-union animus 

· in a similar case, Shaw-Almex Ltd. the employer couldn't show that the feelings of loyalty was based on skills or something, so the board found animus.  

· in Ottawa Citzen [1999] the employer filled vacancies following a legal strike with the replacement workers rather than those who had been on strike. 

· the employer was able to show this was based on competence rather than anti-union animus, so that was ok. 


Replacement Worker Laws 
· Quebec has anti-strikebreaker laws 

· during strike or lockout, employer can't use most kinds of employees to perform work 

· can only use managers who were hired before the bargainig started 

· so greatly limits ability of the employer to keep the business going. 

· breach leads only to a non-binding report and eventual prosecution, and the prosecution won't resolve until aftr the strike 

· only true erelief injuncitve which doesn't always work out for union 

· however seems to have worked pretty well and now is well regarded in Quebec 

· BC prohibits replacement workers 

· includes people who ordinarily work at a diferrent site, or are transferred to the struck location after the date notice to bargain is given 

· unlike Quebec, BC allows striking workers to return to work even if the rest of the union keeps the strike going. 


Paul Weiler "Striking a New Balance: Freedom of Contract and the Prospects for Union Representation" (1984) 98 Harv. L. Rev. 351 

· Why should we allow employers to keep business going during a strike? 

· maybe it shouldn't 

· gives employer big advantage at the bargaining table 

· means the workers are not making money but the employer still is. 

· most effective against small, disadvantaged groups of workers. 

· but there are good reasons 

· permanent replacement workers are not far, because they but at risk the strikers jobs and the possibility of collective bargaining in the future. 

· not justified by the legitimate interests of the employers, most of whom can recruit even iwthout promising permanent positions.  

· but temporary workers allow the employer to keep the business going 

· even if its just through the use of management. 

· But how does this relate to Americna labour law 

· the presumption is that deadlocks at the bargaining table should be resolved through mutual economic pressure. 

· if the employer can just ignore this pressure through use of replacement workers, the employer has a big advantage 

· so should replacements be banned? 

· no 

· First, right to hire replacememtn workers reciprocal from employee's right to find other work, alhough this is often hard for employees 

· nonetheless if we needed both parties to feel the full effect of the strike to the greatest degree possible, we would need to stop employees from getting other work. 

· banning replacement workers would totally remove market pressures from the employment workers 

· don't want to insulate wages from the actual market price 

· unions shouldnt be able to set a floor below which the employer cannot have its work done.  


Seeking a Balance: Canada Labour Code part 1 Review 1996 

· Task force reviewing labour relations.  

· employers feel that the obligation to bargain is over the terms of the employment relationship, and that there is a residucal right to get the work done through other means 

· from the employees perspective there is anentitledment to that particular job 

· when someone else does that employee's work, there is a feeling that something has been taken away. 

· SOme view the strike as a market mechanism 

· if the employer can't find replacement workers at that price, they will be icnclined to raise its offer 

· if they can easily hire competent replacements, this will tend to weaken union's position 

· others view the strike as basically a test of who can survive the longest without income 

· in that case, employers get an unfair advantage by hiring replacement work. 

· though employers say it is open to striking workers to look elsewhere to work 

· on the other hand, allowing replacement workers also invites a lot of violence into the relationship 

· scabs crossing lines leads to a lot of violence 

· employer says it shouldn't be punished due to union's bad behavior 

· both sides have some merit 

· steps to reduce violence are definitely a good thing and should be considered seriously 

· not always union's fault either, sometimes scabs and management do pretty provocative things 

· really it is the threat of permanent job loss and taunting between sides that create the potential for violence 

· one of the most important aims of labour regulation is to protect the integrity of the worker- no matter who creates the violence, workers should not be exposed to physical harm or abuse 

· Employers argue that anti-replacement worker legislation reduces investment 

· but there is little actual evidence of this. 

· there is no conclusive answer to whether anti-replacement worker legislation lengthens or shortens strikes.  

· one study found that there was little effect of this legislation on the length or outcome of strikes 

· a second study found that a ban on prelacement workers led to longer strikes and higher wages 

· Employers are not all equally as vulnerable to prohibition on replacement workers 

· some can stockpile or reorganize, some have more competition than others, some have equipment that needs constant attention 

· so impact of banning replacement workers would be uneven. 

· Anyways only about a quarter of conflicts result in the use of replacement workers. 

· however may still be a big bargaining chip on the table 

· some point out the link between use of replacement workers and the desire to undermine the trade union and destroy its bargaining agency 

· similar to the duty to bargain in good faith- it's often hard to tell when the use of replacement workers is motivated by a desire to undermine or destroy the union . 

· but labour boards are good at figuring this stuff out. 

· so on the whole, not going to recommend a ban on the use of replacement workers. 

Aftermath 

· following report a few things added to the CLC 

· can't hire new workers for the purpose of undermining a union 

· must reinstate workers after strike in  preference to replacement workers. 


Alternatives to Strikes 
· stirkes/lockous main engine to drive bargaining, but they are high stakes, and have consequeces 

· a bit like trial by combat 

· and have a big impact on public 

· public sector workers often have their right to strike limited, sometimes to retain essential services but othre times to limit inflation or to reduce budgets. 


Essential Services Legislation 
· There is a lot of concern that strikes in certain sectors will put a lot of hardship on the public, particularly with respect to health care workers 

· but not always easily to identify essential services 

· where people will die absent service, pretty obvious 

· So they can be ordered back to work, and lots of industries have had this done, including hte dairy industry and Quebec constrution industry. 

· Employers like to deal with essential services through direct legislation, whereas Unions prefer to keep as much as possibl on the bargaing table 

· this has led to inconsistent approaches accross canada 

· ie. Alberta just bans public service strikes 

· others use a lot of ad honc legislation to prohibit or end work stoppages 

· others give adjudicate tribunals the repsonsibility for regulating these stoppages, like BC and QUebec 

· in BC, the two sides try and decide together, and if they can't, the board decides that for them 

· Quebec uses a specialized essential services tribnal which has a detailed statute and its own jurisprudence 

· has been successful in maintaining the provision of essential services. 

· Both BC and Quebec have the employer and union at the center of the process by requiring them to try to agree on what services are essential, and putting a lot of emphasis on mediation 

· however the government is also able to simply declare things to be essential 

· Shape and structure of BC essential services provisions are outlined in Bukley Valley teachers' Ass'n (1993) 

· here the risk that grade 12 students would lose their whole year led the Board to find that the strike was  threat to the "health, safety or welfare of the residents of BC" within the meaning of the code 

· this was added in expressly via ammendment "to prevent immediate and serious disruption of the proviison of educational programs".  

Michel Grant & France Racine, Services Essentiels et strategies de negociation dans les services public 1991 

· Tribunal is mandated to look only at public helath and safety in the context of a public service strike.  

· does not aim at trying to conclude a collective agreement 

· if parties are unable to meet agreement, union must put forth a list of the essential services which it proposes to perform during the strke 

· in practice, Conseil intervenes once strike notice given 

· then conseil assess adequacy of the proposed essential services 

· assesment of adequacy based solely on protection of public health and safety 

· if services inadequate, it may make reccomendation to the parties or to theminister, who can suspend the right to strike where it determines there is a danger to public safety or health.  

· Conseil can also make inquiry where the agreed essential services are not complied with, and make an order and grant whatever remedy it deems appripraite in light of the harm to the public 

· this legislation has not affect the parties' bargaining power, and wage increases reflect this. 

· unions have switched from ful on strikes, to short rotating strikes 

· this has lengthened the bargaining process, which means that while union members are not losing all their wages in these short strikes, they are going on longer.  

Interest Arbitration 

· normal way of bargaining for esesntial services  

·  both parties make submissions to the arbitrator who then sets the agreement 

· may set the whole agreement, or simply the clauses parties cannot work out themselves. 

· designed to replace the strike as the meachnism for resolving bargaining disputes 

· if the parties cannot agree, work continues and an abitrator will set the terms fo the future employment relationship 

· usually mediation used first.  

· advantages for union 

· steady gains, few pay cuts 

· May have narcotic effect, may push up wages that, in the public sector, are paid for by taxes 

· arbitrator rarely concerned with government's ability to pay 

· when unhappy with outcome, government may simply legislate it away 

Allan Ponak & Loren Falkenberg "resolution of Itnerest Disputes" 1989 

· growth of public sector unrest created new develelopments 

· govs. believe 

· public sector work stoppages would put exteme burden on public 

· combination of public and economic pressure from public sector unions would place too much power in unions' hands 

· so alternative to strike neeeed.  

· arbitration! 

· sometimes illegal strikes still happen, but rarely 

· unions and employers have more or less accepted binding arbitration 

· but creates its own problems as well 

· reduces the likelihood that parties will reach an agreement on their own 

· why? 

· lower cost of disagreement- the fear of going to arbitratio nis less than the fear of a work stoppage 

· threat of strike is a powerful inducement to settle while threat of arbitration is not.  

· concessions made during bargaining may prove harmful if abritrated settlement is eventually required.  

· narcotic effect 

· negotiators become accustomed to relying on arbitration.  

· Kinds of arbitration in Kanada 

· conventional arbitration 

· board here's submissions, then fashions a solution 

· board permitted to accept union or employer position, split it down the middle, or create own compromise 

· Final Offer Selection 

· arbitrator picks between employer and employee's final positions, but may not adopt a middle position.  

· Choice of Proceedures 

· one of the parties (in Canada, the union) can choose prior or during negoitations whether impasse will go to strike or arbitration 

· Data clearly shows arbitration reduces the likelihood of negotiated settlement as opposed to strike-based systems 

· but this may be a price that has to be paid for the overall public good.  

· Chilling and narcotic effects 

· chiling- the idea that parties won't want to compromise during negotiation in order to improve the eventual arbitrated settlement 

· inconclsuive whether this occurs 

· narctoic effect 

· parties become dependent on arbitration over time.  

· also equivocal as to whether occuring 

· use of interest arbitration is declining 

· until 1993, crown employees in Ontario were covered by arbigration 

· worried about rising wages and the budget, the NDP government ended interest arbitration in favour of limited right to strike, with extensive essential services requirements 

· when conservative government returned to power, further reduced right to strie 

James O'Grady Arbitration and Its Ills (1994)  

· Arbitration increases wages 

· Arbitrators pay little attention to the ability of the employer to pay, and little attention to "job queues" or "quit rates" 

· Arbitrators compare the union wage to the industry wage, not to unoraginzed wage 

· the arbitrator is aiming to replicate a negotiated collective agreement 

· but this can lead to problems as more and more wages are determined by arbitration 

· vicious ciricle if the awards are themselves justified by patterns of wages arrived at by settlement 

· arbitrators attache little weight to cost of benefits, or merit increments, or degrees of job security 

· probably fixated on raw wage? 

· arbitration rarely chosen by the parties to the collective agreement, esp. in the private sector 

· other than back-to-work legislation and first-contact arbitration, private sector actors very rarely choose arbitration.  

· labour and management prefer the costs ansd consequences of a possible strike to the ucnertainties of an arbitrated settlement.  

· Mandatory arbitratio nreduces the proportion of negiotiations that produce settlements.  

· Arbitrators are pretty conservative for non-compensation factors like seniority. 

· Arbitrators seem reulctant to alter mangerial practice as they are worried about unintended side effects 

· arbitration can't really afford to be "innovative 

· Compulsory arbitration in Ontario 

· wage determination should be made via free collective bargaining 

· where wage determination departs from this model, it may lack legitimacy, particularly where below the average being acheived in the rpivate sectors 

· don't want employees to feel system stacked against them.  

· agreements produced by third party are less liekly to be workabe, since the arbitrator is less familiar with the needs of the parties and has only a limited stake in the outcome 

· this leads to a focus on measruabe wages and benefits.  

· some issues the arbitrator may not be really able to sensibly deal with 


THE INDIVIDUAL EMPLOYEE UNDER COLLECTIVE BARGAINING 

· the individual under the collective bargain has no ability to negotiate with the employer 

· union must represent all the employees in the unit, but no employee can go to employer him or her self. 

· EXCEPTION: in federal sector, individuals can bring a claim for unjust dismissal to an arbitrator without the support of a union.  

Introduction 

· once a union get majority support it becaomes the exlcusive bargaining agent and no one else is allowed to bargain on behalf of any of the employees in the unit.  

· majoritarian leads to exclusiviety  

· Majoritarianism and exclusivity have often been attacked by employers, often under the guise of protecting idividual rights 

· majroitarianism hinders new arrangements like works councils 

· prevents the creation of minoirty unions 

· majoritariansim impairs the freedom of Association of the individual worker  

· so how can we accomodtate invidiual and minoirty rights within the existing structure 

Primacy of the Collective Agreement 

Bargaining with other Unions or Individual Employees 

· Once union is majority and recognized bargaining agnet, employer may bargain with no one else.  

· not even the individual employees.  

· no room left for private negotation between employer and employee 

· the blanket prohibition on external bargaining a uniquely North American phenomenon 

· some, like artists and professional athlets, call this principle into questions 

The Eclipsing of the Individual Contract of Employment 

Mcgavin Toastemaster Ltd. v. Ainscough [1976] SCC 

Facts 

· employees got severance due to plant closure under bargain 

· company decided to close plant 

· in response, employees went on illegal strike 

· plant closed, but employer refused to pay severance 

· claimed that the employees had repudiated the collective bargain.  

Analysis-Laskin 

· Under the current collective bargaining regime, it makes no sense to talk about individual contracts of employment, and to treat the collective bargain as a group of individual bargains 

· there is no room left for private negotiation between individual employees and the employer 

· Collective bargain entered into between a union and an employer is binidng on the union, employer, and employees covered tehreby.  

· Common law of individual employment no longer relevant, especially where everything is covered by the collective bargain.  

· Bargain covers terms of employment and has union recongized as sole bargaining error 

· so repudiation and fundamental breach will only be relevant, if at all, in the context of the whole collective agreement 

· Repduiation and fudnamental breach may not be invoked w/r/t colelctive agreements that are remaining active and where the duty to bargain collectively subsits.  

· Here it was open for the company to take actions against participating in a n unlawful strike, and indeed there may even have been grounds for discharge 

· but here, the company is arguing that in effect the employees had quit their jobs.  

· but this is clearly not what employeres were doing 

· unlawful strike did not per se terminate the employer-employee relationship 

Ratio 

· common law employment and contract doctrines are ousted where a collective bargain exists 

· individual employment b/w employer and employee is superceded by the collective bargain 

· you cannot think of a collective agreement as a bunch of individual contracts that can be repudiated, frustrated, etc.  

The Pre-Eminence of Greivance Arbitration 

· parties to the agreement may seek to characterize and issue as outside the umbrella of the collective agreement to allow access to courts rather than arbitrators 

· but courts have tried to foreclose this as much as possible. 

· the only exception is where the parties have made indivdual contractual arrangements prior to entering into the employment relationships 

· here the employee may enter a civil action indepedent of the union in order to enforce this right.  

Allen v. Alberta [2003] SCC  

Facts 

· D boiler inspectors 

· collective bargain allowed for severance pay 

· government decided to privatize, and would have been obligated to pay severance 

· instead the union and government negotiatied written agerement whereby the workers would be offered jobs with the new private operate.  

· if the employees accepted, they would lose all their rights under the collective bargain 

· the written agreement said this was not under the collective bargain and so was not greivable 

· years later, the boiler inspectors claim their severance under th collective bargain.  

Analysis - Lebel 

· disputes arising out of the application or violation of a collective agreement should be dealt with exclusively under the grievance procedure established in accordance with the agreement or the relevant labour legislation 

· where a dispute falls under the collective agreement, the courts do not have jurisdiction over them. 

· with respect to a group of employees, the bargaining agent has exclusive bargaining rights 

· the agreement bind the union employees and employers.  

· in cases which attempt to determine who has jurisdiction, the question is flexible and contextual and aimed at whether the essential character of the dispute arises from the interpretation, application, adminsitration or violation of the collective agreement.  

· That being siad, only disputes that explicitly or inferentially arise out of a collective agreement are foreclosed to the courts.  

· where the dispute arises explicitly or implicitly from the interpretation or application fo the collective bargain, it is under the exclusive jurisdiction of the arbitrator.  

· this issue related to severance which was under the collective bargain 

· the written agreement did not change the legal situation of the parties.  

· if severance had been extinguished, this was for the abitrator anyways.  

Ratio 

· this kind of dispute about the content of a collective bargain needs to go to arbitration, not a regular court 

· consider: individual employees can't go to arbitration without the support of the union, and the union is not going to greive about a provision it itself negotiated. 


The Duty of Fair Representation  

· union's exclusive bargaining rights and its corresponding duty may help it accomodate the diverse workers int he worplace 

· unions survival depends on its ability to resolve differences in a heterogenous workplace.  

· primary mechnsim of ensuring that the union fulfills this role is the duty of fair representation 

· every piece of labour legislation says that unions have a duty to fairly represent their members 

· can be enforced by a complaint to the board from an individual employee 

· applies mainly to the interpretation of the bargain, but in some provinces, like BC, also applies to the negotiation of the argain 

· applies to all members of the unit, whether they are union members or not 

· as long as the union is the bargaining unit, it owes the employee a duty of fair representation 

· mostly a procedural right 

· the union must hear your claim and treat if fairly, but that's it 

· the union has no right to take the greivance, and in BC, you have no right to pursue the greivance individually 

Steele v. Louisvill & Nash Railroad Co. US (1944) 

Facts 

· Union of train workers was exclusive bargaining agent 

· black employees not allowed to be members 

· new collective agreement restricted ratio of black employees, and limited their seniority and employment opportunities  

· P sued for injunction against the colelctieve agreement, and damges.  

Analsyis - Stone 

· Contress did not intend that the union be able to sacrifice the rights of the minoirty for the benefit of the union members.  

· The organization chosen to represent the workplace must represent all members, not just the majority, and must act for those members 

· Congress imposed a duty to fairly exercise the power confrerred on the union on behlaf of members, without hostile discrimination against some of them.  

· Difference in the terms of contract based on relevant purposes w/r/t th epurpose of the contract is OK, like seniority, performance stuff, and so on.  

· not everyone is equal in interest or merit 

· But congress did not intended irrelevant discrimintations based on race alone.  

· So the discriminating union may be denied the benefits of the discriminatinon 

· the union is required to consider requests of non-union members of the craft and keep their views in mind at the bargiaining table 

· Duty imposes a union to represents all of its members, and allows injunction and damaages where appropriate 

Ratio 

· part of the DFR is to not discriminate against members of the unit that are not part of the union 

· union must represent all employees, regardless of their position with respect to the union. 

The Development of the Duty of Fair Representation in Canada 

Tim Christian "The Developing Duty of Fair Representation" (1991) 

· DFR is the next of conflict b/w individual rights and collective rights 

· collective bargaiing based on exclusivity and majoritiarism, and is thus aimed at utilitarianisM: rgeatest good by satisfying the greatest number 

· DFR is a check on this majoirty rule.  

· Two views of the role of the unioin in resolving individual greivances 

· Unions out to prevail - Arbcibald cox 

· allowing individuals to advance claims to arbitration would impeded labour relations 

· undermine unions role in developing the rule of the plant 

· undermine the prestige and authority of the the union 

· dissension and competition gives incentive to settle claims early, leading to more arbitrations and uncertainity 

· difficult to distinguish between claims that could be brough by individual and union.  

· Cox thought allowing individual greivances would bear too high a cost for protecting individuals from arbitratry union offiicals.  

· Cox called for DFR instead of individual access to the arbitration process 

· Opposite view is Clyde Summers 

· poited out purpose of bargain not just to stabiliize industry but to miporve benefits for individual employees 

· since unions can fail to do so in a number of ways, arbitration system ought to accomodate individual claims.  

· bargaining not just about securign collective needs, but improving the dignity and owrth of the indivdiual 

· no reaons to fear that collective bargaining is so fragile that it could not adjust to a recongition of individual rights.  

· Weiler took a middle class 

· only those interest whihc are critical to an individual's employment status and which do not engage collective interests should be purusable to aritration by the individual 

· this is because the impact on the idividual is so huge that any incovneince to the union is outweighed 

· and the individual could be made to bear the costs of arbitration, which further weakens the effect of the union.  

· especially with respect to termination, there is little point to arguing that the individuals have no right to pursue claims to arbitration regardless of whether critical job interests are involved.  

· Legislation in most provinces require the duty of fairness to be restricted to the administration of the collective bargain, rather than to the bargaining itself 

· however, BC, Ontario, and Quebec require that unions observe the duty in the conduct of bargaining as well, though there is minimal scrutiny here. 

· normally what is required is a modicum of procedural rather than substantive fairness 

· needs and views of employees should be canvassed, but need not be followed necessarily.  

· In the administration of the collective bargain, there are a few requirements for Duty of fairn rpresentation 

· union must investigate facts of greivance 

· hear greivors version of facts 

· make an unbiased assesment of the merits, inform the greivor of steps being taken, seek greivors agreement for any settlement, and obgatin such assistance as is reasonable given the seriousness of the loss and the resources of th e union.  

· however, if these kinds of steps are met, the union is not under any particular oblgation to take the matter to greivance.  

· Most DFR is now in statute and so enforced by the labour boards, but where left to common law may be enforced by the courts 

· courts will only award monetary relief, while boards have more possible remedies.  

The Duty of Fair Representation in the Administration of a Collective Agreement 

Rayonier Canada (BC) v. Internatinonal Woodworkers of America [1975] BCLRB 

Facts 

· Employee A complayed that P had violated the collective agreement by denying him seniority under that agreement, and that the union had breached DFR by not carrying his resulting greivance to arbitration.  

· Sawmill was a division of Rayonier 

· Employees represented by IWA  

· Basically this was the cases where union and management had a standing arrangement where senior workers who had been laid off and found interim jobs could refuse to come back without losing seniority, so that if it looked like the mill would only need them for a day or two, they woudln't have to leave their other jobs. 

· A says this denies his right to sneriority, since teh more senior employee would kick him out 

· but the union knows and approvies of the arragnement, so union decided to drop A's greivance.  

Analysis 

· does the refusal of the union to bring the greivance constitute a violation of the DFR? 

· What does the DFR mean? 

· it means the union may not be activated by bad faith 

· personal hostility, political revenge, etc 

· no discrimination or favouritism.  

· Union cannot act aritrarily 

· But in a concrete sense, does a uion have the authority to refuse to press a greivance that the individual employee wants to have proceeded with. 

· employees come to feel as if they have certain rights, and the expectation that these rights will be secured 

· if the employee feels his rights have not been respected, he wants a neutral forum to obtain a remedy.  

· the employees right in a unionized workplace is only to have the collective bargain followed until lawfully changed.  

· some argue union should not be free to disregard general rules for particular cases 

· but most disagree 

· The conclsuion is that unions retain control over greivances 

· allowing unions to settle greivances short of arbitration avoids friivolous grievances, and ensures both sides can address major probems in the agreement.  

· protects the interest of the union as a representtative of the workeres 

· so an idividual worker does not have an absolute right to have the greivances arbitrated 

· collective bargain not just about inforcement of individual rights, but also abouut the collective group interests, which the union represents even against certain individuals 

· union must have power to setltle or drop cases that have limited chance of sucess 

· allows union to preserve limited resources 

· plus, if every greivance fought, the employer would probably do the same in an attempt to wear down the union 

· settling frivolous claims shows the employer that the union is reasonabe.  

· many disputes also involve other union members 

· disputes between union members should be dealt with face-to-face 

· Some factors that cumulatively suggest that a greivance should be brought or settled 

· individuals interest in the subject matter of the greivance (how critical is it) 

· facial validity of the claim, both in terms of language of agreement and available evidence? 

· how carefully has union investigated this? 

· Reasonable expectations/past practice 

· are the interests in the union or among other employees that are contrary to the individuals' position.?  

· In this case the agreed upon practice was a significant benefit to the bargaining unit.  

· and the interest of the other, more senior employee was particularly acute since if A won, the other employee would lose years of seniority 

· the IWA was understandably reluctant to undercut the other employee like that.  

· Here while A's right was overriden, it was done so to advnace the more pressing needs of other employees 

· D had no clear right under the agreement and it's history of appliaction, and no firm expectation. 

Ratio 

· outlines some of the content of DFR 

· It's basically a duty to have a thoughtful, non-discriinatory decision making process 

· Unions must be able to drop cases that aren't likely to succeed, or where there is a conflict between members 

· Factors to consider 

· the critical nature of the greivance to the employee 

· the likely validity of the claim 

· past practice in this type of case 

· reasonable expectations about this kind of case 

· conflicts within the union. 

Crewdson and Stebelski v. International Bortherhood of Electrical Workers (1992) CLRB 

· Board on guard for collusion between the employee and the union.  

· where P complains to union and arbitrator finds in favor of P, that can get around the normal time limits on arbitration 

· so don't allow guilty pleas in this kind of situation.  

Parry Sound Social Services Adminisrtation Board. v. Ontario PSEU 2003 SCC 

· greivance arbitrators have the jurisidction to hear and decide greivance that deal with other statutes governing the employment relationship, including HRA  

· where a fundamental statutory right is at stake, the union probably has a higher duty to take it to arbitration.  

Human Rights Act and the Collective Bargain 

· now an assumption that the terms of the HRA are implicitly inside the collective bargain and cannot be bargained out of  

· duty to accomodate is thus inside the bargain 

· This stops the union from behaving in discriminatory ways, and allows the Board to consider the HRA directly 

· However, may lead to conflicts between the union and the individual employees, with respect to things like seniority 

· often the most comfortable jobs  are reserved for the most senior employees 

· but if someone is disabled, they might need to go to that job as a part of the duty to accomodate.  

· sometimes sexual harassment as well, since both the victim and the harasser are likely part of the union 

· It is probably true that where human rights interests at stake, the duty to accomodate is particularly acute 

K.H. v. CEP. (1997) Sask LRB 

Facts 

· K refused to undergo independent medical examination required by employer due to the problems he had been having with co-owrkers 

· K had depression, but disagreed on how to treat it 

· Union did not take K's gerivance to trial, including when he was dismissed, because they believed K shold have submitted to independent examination 

· Labour act prohibited from union acting in a atrbitrary, bad faith or discriminatory way 

Analysis 

· key question is whether union treated K in a discriminatory way 

· in unionized workplace, union has a duty to accomodate 

· unions can be parties to discrimination either by collaborating in the institution of the rule with th e adverse effect, or by taking a poisiton which would constitute a barrier to efforts by the employer to ameliorate a discriminatory practice 

· under Sasketchean HRA employer may impose legitimate occupational requirements 

· so may use BFOR as a defence to discrimination 

· but Union has seperate duty not to discriminate, without such a limitation 

· duty to accomodate is relevant in determining whether union must adapt normal policies in order to avoid the discriminatory impact which usual policies have on the protected class 

· in other words, union may be required to adopt different practices with respect to some employees in order to avoid discriminating agianst them.  

· the key question here is whether the union policy was discriminatory, and whether that discriminatory effect could have been reduced by reasonable measures 

· clearly K suffering from a mental disorder 

· union responded to K's problems via a series of greivances 

· they followed a tight procedure with a high degree of structure, record keeping, and appeals.  

· everyone involved was experienced and profesional 

· however they failed to take into account that K was disabled 

· so while the process was ok with respect to most employees, it was not sufficient to protect the particular situation of K, and had a differential impact on him.  

· Here the union did not question the need for indpendent medical examintion, or whether progressive discipline made sense with respect to K 

· While unions may be limited, including in terms of resoruces, just like everyone elsethey must come to terms with the concept of discrimination.  

· by limiting the scope of the greivance and by accepting the employer's position w/r/t prgressive dsicipline, and by allowing the employer's Dr. to determine K's fate, the union used the greivance procedure in a way which had a discriminatory effect on K due to his mental disability.  

· it would not have put an unreasonable burden on the union to keep the greivance going, and to insist on a consideration of the case of K as a whole.  

· clearly it was hard for K to work within the extant system as a result of his disability 

· he really needed some kind of special mechanism.  

· The union was not bad here, and approached their duties in good faith and were reasonably concientious 

· but in the end the union failed to take sufficent account of the disability experienced by K.H., and that they therefore discriminated against him in handling his greivances.  

Ratio 

· while a unoin may have impeccable procedures that are appropriate for most employees in assessing greivance, the duty to accomodate applies here as well 

· this means that the union had a duty to accomodate the employee's illness in assessing whether or not to keep the geivance goint.  

Frivolous DFR Cases 

· DFR claims rarely successful 

· possibly because the standards are too high 

· but also, unions have keen interest in respresenting employees fairly, and they have little incentive to attack individual employees 

· it is free to bring a complain 

· for many employees it may be the only thing they can do if they don't think the Union was fair 

· particularly if they were terminated where the union refused to greive, since can't even claim wrongful dismissal under the common law 

Thomas Knight, "Recent Developments in the Duty of Fair Representation: Curtailing abuse in BC" 1996-1997 

· high number and low success rate of DFR complaints has prompeted concerns about waste of time via frivolous complaints 

· some jurisdictions, like BC and Ontario, have adoped cresening mechanisms 

· Overwhelming number of DFR complinats are rejected, and many people use hte claim (or threat of claim) as a tool to advance their interests 

· DFR claim may be used as leverage 

· this tactical use was leading a lot of greivance to go forward where the union would probably rather settle or drop 

· So complaints are growing pretty rapidly, but a tiny percentage of them are successful.  

· BC Minister of Labour appointed a committee to deal with this issue 

· committee found that tribunals need to be able to quickly adjudicate DFR, otherwise the union may proceed with a greivance just to avoid the cost of defending a DFR challenge, however unmeritorious 

· may be cheaper to run through greivance process than DFR process 

· So we need a new process by which the Board could effectively adjudicate fair representation complaints without requiring submissions or holding hearings 

· so s. 13 of the code allows the LRB to make a prima facie determination of whether the complained of act contravenened the DFR.  

· creates a filter against unmeritorious complaints to promote a faster and cheaper resolution of disputes  

· no extnesive case law, but the LRB is reinforing a prima facie standard, sending a signal that complainants must bring forward more than their own opinions and insinuations of misconduct 

· Since the imposition of s. 13, roughly half of the complaints dismissed were done so at the prima facie case, even though the number of cases dismissed has actually fallen.  

· and, more importantly, many many more complaints were abandoned by complainants 

· probably out of a recognition that their complaints were groundless.  

· new figures support this 

· ther number of complaints continues to increase, but many of them are being filtered out by the prima facie test, and the number of complaints not proceeded with remains high.  


Union Security Provisions and the Role of Unions in Society 

· Union membership is an important way people express themelves in society, apart from its role as a tool to improve worker welfare 

· unions traditionally play a role as civic participants 

· Unions are highly politically active in Canada, and support a wide range of political causes 

· support worth causes locally, nationally and abroad, whether or not directly related to employment conditions 

· NDP traditionally the party of labour, but this has been disolving 

· public support for unions declining 

· union members voting for more other parties 

· NDP governments haven't always delivered (Ontario) 

· Right wing group supported Lavigne in his Charter Challenge 

Union Security Clauses 

· Voluntary check-off 

· employees don't have to join or pay dues, but members can choose to have dues paid directly from pay check 

· low security 

· Rand Formula 

· employees are not required to join the union, but must pay dues directly from paycheck 

· Union shop/closed shop 

· employees must be union members to work in the closed shop.  

· 2(d) may protect a right not to associate where the association  results in ideological compulsion 

· typically very hard to do, must show religious or pricnipled ideology to use this 

Lavigne v. Ontario Public Service Employees Union [1991] SCC 

Wilson 

Facts 

· Lavigne teaches in a community college with a Rand formula, and di not join the union 

· he said that the use of the funds for purposes other than collective bargain (like support of NDP, etc) was a violation of his ss. 2(b) and 2(d) rights.  

Analysis-Wilson 

· charter does apply to community colleges, although not universities 

· no right violate- he can say what he wants when wants to, doesn't have to support the union at all 

· but the whole point of the Rand Formula is that employees must pay even if they don't want to.  

· Lavigne says forcing him to pay dues is only rationally connected to the objective of industrial peace in as much as the dues are used for collective bargaining 

· use of funds for other purposes does not help industrial harmony 

· so the provision is over broad. 

· this makes little sense 

· political causes often have immedate and direct impact on union and workplace.  

· clearly union has an interest in the outcome of political dispute.  

· anyways the role fo the union is not restricted to narrow economic functions.  

· interests of labour do not end at "economic"  

· employment takes in sesne of idetity, self-wrth, and emotional wellbeign: labour is not a commodity. 

· not just economic interests at stake, but also the interest of working people in preserving some dignity in their working livse 

· infringment of any right here is iminal 

· union can only get Rand Formula with majoirty support 

· no one is required to join union 

· bargaining agent required to represent everyone, whether member or not 

· members of union may take a vote to decertify 

· so this is a fair comprimise 

· union has a lot of authority over the bargaining unit, but also a lot of responsibilty 

· plus, this is a dmeoncratic institution, not the heavy hand of government 

Ratio 

· being required to pay union dues that go to political causes does not violate s. 2(b) 

· this is a fair compromise by respecting unions that have gotten majority support and are required to protect all employees, and the rights of the individual 

· individual not required to join, just pay, and may decertify, so no 2(d) 

· leaves open that 2(d) might include a right not to associate 

LaForest 

· wants to look at the objectives of the statute 

· First, making sure the unions have the resources and mandate to play a role in shapin gthe politica, economic, and social context of the labour relationship 

· the balance of power between union and management is a product of many factors, including government policy 

· many thinks like taxes, regulations, other policy issues may upset this balance of power 

· the rand formula is intended to give the union sufficient resources in order to deal with this change- this explains why money is colelcted 

· Other objective is to contribute to democracy in workplace 

· if the majority in the nation could limit the uses to which unins could put money, and union couldn't have a role in taht process, clearly a problem 

· union needs to be able to participate in that process 

· this is why union is allowed to sepnd the money on things unrelated to the collective bargain  

LaForest-Ratio 

· 2 purpose of Rand Formula 

· makes sure unins have the resources to play a role ins haping politics and society 

· contributes to democracy in workplace 

R. v. Advance Cutting and Coring Ltd. [2001] SCC 

Lebel 

Facts 

· Quebec passed a law in response to a lot of Ontario workers coming to Quebec to work in construction industry 

· Ontario passed "Fiarness is a two-way street Act" in return 

· law made it so workers had to unionize, and had to chose one of five unions 

· moreover, it was partically impossible for Ontarioans to join any of these unions.  

· several firms were convicted of hiring non-union Ontario workers 

· Suit brought under right to associate 

· specifically, right not to associate 

· Very complicated judgement 

· L'Hereux Dube thought there was no right not to associate 

· against purpose and scope of freedom to associate, which was about the collective pursuit of common goals.  

· other judges split in weird ways 

· Bastarache and Mclachlin and jmajor and binnie found a violation which could not be supported under s. 1 

· scheme represented a form of ideological coercion  

· mere fact that workers were required to participate in and support a system of state-sponsered and forced association was enough 

· history of problematic labour relationship was not enough to justify 

· also not impressed that the certificates which allowed individuals to choose a union were given out on the basis of region and past employment 

· Lebel wrote majority, which was concurred with by 3 others. Because L'eherux Dube agreed in outcome, it was majority, even though Lebel DID believe there was such thing as a right not to associate.  

Analsyis Lebel 

· Act imposes an oblgiation to join a union, but goes no further than that 

· boils down to a the oblgiation to designate a collective bargaining representative, to belong to it for a given period of time, and to pay union dues 

· also protects against abuses by prohibiting any direct control over the industry 

· no union halls, no dicrimination between members of different unions, specific guarantees abotu discrimination in statute.  

· so act doesn't impose anything on workers other than the bare obligation to be part of a union.  

· no mechanism to enforce ideological conformity 

· Unions do of course intervene in political causes, but not in a unifrom or partisan way.  

· nor is it clear that they have much control over their members 

· can't take judicial notice of the fact that unions have a constant or consistent ideology.  

· Indeed, the obligation created by the legislautre addresses a critical need about the lack of participation in the life of unions in the construction industry 

· Rand formula might not have been enough here 

· in some ways, this is better- while member must be part of the union, he or she also gets to influence the union  from within 

· Union members are indepednent from union and are not bound by any ideological conformity 

· in the end there is simply no evidence to suggest that Quebec unions are ideologically coercing their members 

· simply an anti-union stereotype 

Ratio 

· Bascially majoritycomes to the conclusion that the freedom of association does include the right not to associate 

· legislation that compels you to associate may violate 2(d) 

· but the association must have some idelogical compulsion otherwise 2(d) is not impacted.  

· But enough support it that it could be saved under s. 1 

Analsyis Bastarache 

· Fundamental values that must be protected in the workplace include freedom of conscience, mobility, liberty, freedom of expression, and right to work . 

· reflected in UN documents 

· Can't pretend that unions and the labour movement don't have any ideological causes.  

· unions can be a powerful force in public debate, but this requires that they are democratically constituted in accordance with s. 2(d) 

· wherever unions promote a political cause, there are idelogical constracints on members, even where there is no direct evidence of coercion 

· most people have no choice but to work 

· here those people aren't only being required to support the union financially, but to actulaly join the union. Much more severe than in the Lavigne  case.  

· the certificate system forces people to join the union, forces them to meet certain standards, and is based on regional quotas 

· strictly reduces the ability of non-Quebecers to work in the industry  

· can this restriction of 2 (d) be justified under s. 1?  

· structured collective bargaining and competency requirements may be valid objectives; but here there real motiviation seems to be regionalism.  

· regional requiremetns have little to do with assuring competency.  

· requirements like being a Quebec resident, having worked a set number of hours in the prior year, and being under 50 years old has nothing to do with assuring competency 

· so no rational connection.  

· nor is it minimally impairing 

· there were other options, like a Rand formula, that would have allowed collective bargainig to continue without the requirement that workers actually join a union.  

· could have allowed members to pay fees to a "collective pot" without joining a union.  

Employment Standards Legislation 

Introduction 

· In every jurisdiction there are minimum terms and conditions of employment-"floor of rights"  

· cannot normally be undercut by contract of employment of collective bargain.  

· may be able to get better deal, but canno contract for worse 

· set out in a variety fo statutes 

· Government has increasingly step in via a wide range of law which purusue various, and sometimes conflicting, policies.  

· Include minimum wages, paying wages when due, breaks and rests, etc.  

· focus in this chapter with be hours of work and overtime 

· minimum wage 

· dismissal for economic reasons and misconduct by employee.  

· Particularly important to the non-unionized, since this may be their ownly protection 

· Statutory floor a response in part to the reality of inequalty of bargaining power in the employment relationship 

· these kinds of stauttory standards may be the only realistic way for lower-level employees to protect their rights, but enforcement is often difficult.  

· Standards party a response to the increasing post-WW2 emphasis on the diginty and autonomy of hte individual, but tighter economic conditions have forced employers to become more efificent 

· some have pressured government to roll back programs and protections. 

· employment standards also relevant to unions 

· unions may not be able to bargain for anything more than the terms and conditions than those required by statute 

· may be faster and easier 

· ie. helath and safety regulations.  

· norms established via collective bargaining may evnetually find their way into the legislation 

· how do you enforce these stadnards? 

· aggreived apply files a complaint with the ministry of labour 

· then a mediatio nwill be attemted, and if it fails, a decision made 

· where breach of the statute employer may be required to indemnify the employee 

· these deicisions are binding, subject only to JR by courts 

· quasi criminal sanction may be brought depending on the jurisdictiion, and with the assent of the AG or minister.  

· But enforcement remains difficult, since employees may be afraid of retailation, realize there is little chance of the complaint succeeding, and may be aware that the remedy will probably be relatively minor.  

· small claims may be an option 

· Ontario unpaid overtime class actions 

· Important to unions as well, since it provides a starting point (and perhaps ending point) for bargaining.  

· complaints that the employer has violated these stndards may go to greivance arbitrator 

· a few labour relations acts allow unions to go below the statutory minimum as a sort of bargaining position 

· horse trading 

· very contraversial; how basic are these rights if they can be negotiated out of? 

· Employment standards act may exclude certain professions altogether 

· must check the regulations and the act before determining whether a given employee has those rights 

· employers may also apply for variance 

· commonly applied for and granted, often with respect to average hours over two weeks 

· issue of whether someone is an employee coimes up here as well, and is once again focused on control 

· who determines the terms of employment, takes on risk/profit 

Employment Standards Fact Pattern 

· Woman hired to give care 24 hours/day, 4 days a week 

· paid for 13 of those hours at minimum wage, the rest unpaid on call 

· statutory definition of live-in worker doesn't fit 

· Sitters are explicitly exempted from the statute 

· Employee thus wants to be found not to be a sitter, since then she will need to be paid for all her time, and get overtime 

· the person needing care can't pay for this 

· but why should the empoyee be excempt? 

· Employment standards officer found her to be an employee, but this was reverse on appeal 

· she was found to be a sitter, so got no benefits. 

Roy Adams "Employment Standards in Ontario: An Industrial Relations System Analysis" (1987) 

· Process for complaint 

· employee complains to employer, and Minister may provide advice 

· the claim in writing made to Employment Standards 

· Officers attempt mediation 

· If not, Officer thakes grevance-arbitrator-like role and attempts to decide the issue 

· if in favor of employee, an order issued to that effect with a financial penalty attached (pretty small).  

· Does it actually work? Not very well.  

· Most complaints arise out of severance, wanting money owed to the employee 

· Employment Standards Branch actually operating much like a collectiveth agency 

· Dispute procedure has pretty strong possible penalties, but these penalties are practically enver used.  

· Victimization of complaining worker common, basically because the ministry is not very subtle 

· on complaint, it then goes to the workplace to ivnestigate pretending to be doing a "random spot check".  

· but true random investigations are super rare, so the employer likely knows there is a whistle blower.  

· so really no effective recourse for non-unionized employees.  

· Is the employment standards branch at least an effective collective agency? 

· There are three kinds of delinquent employers 

· The Sulkers 

· basically sendetary and solvent emloyers who resent the departing employee and are trying to punish.  

· Shysters 

· employers deliberately set out to defraud employees 

· ESB very ineffective in prosecting these 

· Bankrupted 

· insolvent employer 

· secured creditors have priority over employees 

· employees only entitled to money owed over the last three months up to a maximum of 500, and no termination pay.  

· insolvency short of bankruptcy may allows someone more renumeration 

· officers and directors may even be held personally liable 

· but basically very difficult to collective from 

· So in gneeral workers who leave reputabl, stable employers will probably be protected and will get renumeration, but if you are working for someone unscrupulous or insolved, you are pretty screwed.  

· We could go after the shysters more vigorously, but this is expensive and success doubtful.  

· We could follow Europe and create wage guarantee systems whereby the government would pay the employee for money owing.  

· employees of bankrupt firm get money from government agency, and the government agency has the right to collect from the bankrupt company.  

· may or may not included severance and termination pay as part of unpaid wages.  

· severance pay and termination wages not "earned" per se 

· not availble where employee quits or is fired with cause 

· severance and payment in lieu way more expensive than unpaid wages.  


Hours of Work and Overtime 

· Three issues of concern with regulation of hours of wrok 

· some full-time workers work very long hours while other people are unempoyed or underemployed 

· many workers would prefer more flexibility 

· part time workers usually treated less fairly and favorably, without access to benefits 

· Canadian employment standards have 2 approaches to limiting hours 

· market approach, which simply charges employer for overtime 

· time and a half  

· employer decides whether over time cost effective 

· or market approach plus hard cap that cannot be waived 

· certain industries with irregular production cycles may requiring very long working hours, so exemptions by permit possible.  

· Permit at Minister's  discretion  

· BC Thompson Report suggested employees should have a vote prior to permit, requiring 65% support 

· Other report suggested that: 

· Stanard week be 40 hours 

· period review to make sure that standard work week mirrors other normal work week in jurisdction 

· give employees right to refuse to work more than 40 hours 

· reccommends use of time-in-lieu rather than overtime pay.  

· Ontario Act had maximum hours at 48, ammended to 60, but only where employee agrees.  

· requires overtime pay for hours in excess of 44 per or with the employees asssent time-and-a-half time in lieu.  

· Employment standards act provide time of four annual paid vacations, major leaves of absence, maternity, partental, adoption leave 

· for maternity, parental, and adoption leave, employer doesn't pay- employees are paid from federal employment inusrance fund, and employer may decide to top up the difference 

· Move towards incereasing parental and maternal leaves, also some juriksdictions allow annual emergency leave (without pay) to look after family members 

· Part-timers generally get lower wages, benefits, and promotion activities 

· Advisory group recommended 

· employment standards be vigorously enforced for part-time workers 

· home workers should be registered, and employers would have to disclose hours of work and pay 

· employer should be required to provided prorated benefits to part-time workers. - 

· BC Thompson report recommended that part-time workers should be entitled to benefits proportional to full-time employees 

· Currently only Sasketchewan provides benefits for part-time workers.  

· Ontario has registration system for "homeworkers"  

Report of the Advisory Group on Working Time and the Distribution of Work 1994 

· Paradox: many Canadians work long hours while others have no work at all 

· many who want full time can only get part-time, seasonal, temporary work (underemplyment) 

· many people incresaingly reliant on these jobs.  

· Average work week is declining to 37 hours 

· but this is largely due to increase in part-time work, and part-timers average 15 hours a week 

· So actual hours worked by some full-time workers are on the increase, while more and more jobs are part-time 

· most jobs lost during recession are full time jobs 

· Ironically, mamny other workers are working well over 40 hours a work.  

· Whether you are working too much or not enough, probably not happy with the status quo 

· Polarization 

· more jobs with long hours or limited hours, not much in between  

· many part-time workers, and recession tends to increase this, as does the rise of the service industry where part time work is more common.  

· most of the underemployed are women, while long hours tend to be in male dominated industries 

· and long hours associated with high incomes 

· concentrated in resource industries, heavy manufacturing and transportation 

· also professionals and managerial workers.  

· other people working long hours are doing so by stitching together several jobs- this tends to be more women  

· some work long hours seasonal, little hours in other seasons.  

· Paid overtime 

· long hour workers tend to be either hourly workers who get overtime, and salaried workers who often work unpaid overtime.  

· some salaried workers are entitld to overtime, but have diffiulties accessing it 

· some professionals and managers basically have undefined hours.  

· by statute, employer must pay overtime, but the rate varies across canada, and by collective agrement 

· during last reecssion, many workers worked a lot of overtime 

· it could have represented a lot of new jobs.  

· but employers prefer to rely on overtime during recovering instead of riskily investing in where demand for produces/services still unceratin.  

· rehires have been limited (only about a quarter rehired), partly due to increased prodcutivity, but also partly due to reliance on overtime.  

· some industries rely on overtime as a regular thing, which could presumably be translated into new jobs instead.  

· men are much more likely to work overtime 

· female dominated secotrs, like clearical, sales, and services, are much less likely to be paid voertime 

· other fields like health and social services may offer overtime, but are otherwise low base rates of pay  

· most paid overtime occurs in highly paid workers, and is paid in cash rather than time off 

· very few collectiev agreements have provision for compensatory time off.  

· not clear how "voluntary" paid overtime actually is. 

· Unpaid overtime 

· many canadians worked overtime without pay 

· more women than men worked unpaid overtime 

· typically unpaid overtime due to fiscal pressures, often found in health care, education, and social services where despite reduced budgets, the need to proviced service pressures workers to put in longer hours just to complete the work.  

· "long hours" culture common, but perhaps counterproductive.  

· Time vs money 

· decision about working hours mostly up to employer, not much to do with preference of the workers 

· Canadians basically split about whether they would rather work more or less 

· poorer, underemployed tended to want more 

· high income people would like more time off.  

· many would like a 4 day week rather than shorter working hours 

· most would not want to take a pay cut in exchange for more time off.  

· so any movement to shorten hours should be voluntary and the result of pragmatic agreement among the parties themselves.  

· Report makes no firm recommendation to change legislation, but says there may be a movement towards shorter and more flexibl wokring hours in both private and public secotrs.  

Minimum Wages in BC 

· BC has minimum wage of 8/h, one of the lowest in the country 

· some argue to incresae it, others say this will lead to unemployment as employers offset this new cost by hiring fewer workers 

· OTOH, low wages may mean low disposal income, low spending, slow economy 

· minimum wage increases may be inflationary, but could also be good for the economy 

· there is also an even lower "training wage" 

· first 500 hours is paid very poorly  

· trainees are getting experience, but how much training do you need to work at McDonald's? 

Lawyers and Articling Students are Exempt from the Employment Standrs Act 

· not viewed as a vulnerable group?  

· Lawyers are a self-governing profession who sets their own terms of employment 

· but articling students dont' get the full benefit of the Law Society... 


Equality in Employment 

Introduction 

· Labour law has long been concerned with equality in reducing inequality of bargaing power  

· but now when we talk about equality we are moe likely to be talking about sexism, racism, and homophobia 

· the Charter aplies to labour and employment legisation, as well as to any employment relationship to which the government is a party. 

· Human rights legislation applies to employers, unions, and employees 

· Greivance arbitrators increasingly have the jurisdiction ot apply human rights legislation 

· Canada has a history of overt and explicit discriminta 

· seperate ads in the newspaper want ads for men and women 

· women openly paid less 

· but also implicit discrimination 

· we should also have susbtantive equality 

· we should think about what grounds form legitimate areas of discrimination 

The Theoretical Development of the Concept of Equality 

· equality has a shifting meaning 

· it's a political construction that shifts across space, time, and philosophical family.  

· Formal equality 

· no arbitrary barriers should be placed in the way of a person's opporutnity to improve their condition 

· however, may not be helpful if you believe a class of persons is incapable of a kind of sucess 

· people out to be judge on individual merit and not excluded from opporutnities or benefits due to particular characteristics 

· equality of opportunity 

· anti-discriination theory 

· no one should be denied opportunies on the basis of characteristics which are unrelate to his or ehr objectives 

· typically innate differences like race or sex, and those to which society gives a very high value, religion 

· stresses sameness, emphasizing the fact that all human beings share common characeristics simply because they are human beings.  

· direct and indirect discrimination 

· there can be discrimination without the intent to discriminate 

· ie. ostensibly neutral job requirements may impact different groups in different ways.  

· quesion is whether that requirement is truly necessary, and whether some accomodation can be reached that will allow the afffect individual to nonetheless meet the objective 

· Meiorin stnads for the view that differences should not be measured from a majoirty-oreinted baseline, and that standards may sometimes needed to be changed to be brought in line with non-majority needs.  

· more and more grounds are now protected against discrimination.  

· family status, criminal record, even HIV status may be protected 

Application of the Concept of Equality by the Courts 

· main sources of equality law in the labour relations context is s. 15 of the cHarter, plus HRAs.  

· until HRA and charter, there was no way to challenge inequality directly 

· ie. legislation which discriminated against chinese workers.  

· Slowly development of HR statutes 

· couldn't be sued under as a tort, since they contained their own administrative remedies 

· applies both to government and private actors 

· cannot choose not to hire someone on the basis of a listed grounds 

· Andrews v. Law Society of BC [1989] SCC looked to s. 15 and HR legislation (for guidance), allowed the finding of indirect discrimination.  

· Many leading cases arose out of the employment context 

· O'Malley required the employer to accomodate a Catholic by not scheduling her on Friday and Saturday 

· HRA requires accomodation and permits the defence of BFOR 

· accomdoation is mandatory where it can be effected without causing undue hardship on the employer.  

· Andrews: s. 15 protects substantive, not just procedural, quality 

· must consider the impact of the law on who it applies to, and who it exclusdes.  

· three step process for finding a breach of s. 15 

· legislation/government action 

· made a distinction 

· resulted in a disadvantage 

· on the basis of an enumerated or analogus ground 

· a person charcateristic that is immutable 

· and which is characteristic of a dsiadvantaged group 

· so s. 15 can be used by individuals against private entities where the discrimination is due to government legislation or underinclusion. 

· A lot of HR turn into people trying to fit into an enumerated ground 

· Human Rights Act/Tribunal CAN get you reinstated, though often times people don't want this. 

Relationship between Legislatures and Courts 

· Legislatures must cmply with the Charter, unless they want to use s. 33 

Vriend v. Alberta [1998] SCC 

Facts 

· Vriend employed at a catholic school 

· employer founds out he was gay 

· dismissed under a school policy  

· tried to file a claim under the HRA, but sexual orientation was not an enumerated rgound 

· Vriend sued saying that the ommission of sexual orientation from the HRA violated s. 15 

Analysis: Cory and Iacobucci 

· ommission of sexual orienation was deliberate and not an oversight 

· government has repeatedly rejected the idea that sexual orientation should be included as a prohibited ground ofdiscrimination 

· can s. 15 and s. 32 apply to a legislative ommission 

· CA said no, Charter cannot force provinces to legislate in accordance with Charter where they shoose to be silent 

· But here, the province didn't choose to be silent- they created an HRA that was underinclusive 

· and s. 32 does not limit the application of the Charter merely to positive actions encroaching on rihgts.  

· this is not a case of judicial activism, this is a case where the courts are interpreting and apply the Constitution as they are required to do 

· not a case of courts imposing their "ideal" legislation on the prvince, but rather determining whether the extant legislation is valid, or not 

· nonething in s. 32 appears to limit the application of the charter to positive acts encroaching on rights- covers everything winhtin the authority of legisalture.  

· s. 15 important to recongize the dignity and importance of individual.  

· where any enumerated or analogous group is denied protection  of equaltiy, then the equality of every other minority gruop is threatened.  

· discrimination is the antithesis of equality, and equality is key in recognizing the dignity of the individual.  

· does the HRA create a disctinction 

· identical treatment does not constitute equal treatment: just because HRA protects both heterosexuals and homosexuals alike, isn't significant 

· only homosexuals need protection! 

· discriminates in two ways 

· fials to protect homosexuals where other disadvantaged groups are protected 

· fails to ensure that homosexuals are treated the esame way as heerosexuals 

· so denies susbtantive equality to homosexuals.  

· Denial of Equal Benefit and Protection of the Law 

· by excluding gays from the HRA gays are denied the qual benefit and protection of the law 

· So we have distincitin, but does it impose a burden or oblgiation on the group that is not imposed as others.  

· clearly due to the long history of social, political and economic disavnatge sexual orientation is an analagous ground 

· deeply personal chracteristic that is either unchangeable or only changeable at unacceptable person costs 

· Did it have the effect of imposing a burden on gays that others don't face? 

· whether or not legislature intended this effect is irrelevant 

· here the HRA is intended to provide comprehensive protection from discrimination for all ALbertans 

· so selectively excluding one group has a series of effects 

· gays are denied protection from dsiscrimination under the Act 

· Vriend cannot complain to the HRA and get some kind of rememdy 

· there is no civil remedy 

· also sends the message that it is ok to dsicriminate against homosexuals 

· deliberately excluding protection from own group sends a clear and sinister message that it is acceptable to dscirinate against gays 

· and this will cause gays to conceal their own identities and live in fear.  

· all of this may be immediately due to private actors, but it is the state denying the protection 

· so basically the state is sending the message that it is ok to discrminate against an analogous ground, which is contrary to s. 15 

· Does this mean that HRA will always cover the same grounds as the Charter? 

· Cory says we don't ned to answer this 

· whether an ommission is unconstitutional must be assessed in each case.  

· look at the actual distinction and the actual case 

· s. 1 may save where Oakes is met.  

· Could the government here say that the exclsuion is due to a need for incrememntal social change in terms of minority rights?  

· ie legislation will extend the scope of protection to those that need it.  

· but here the inclusion of sexual orientation has been repeatedly rejected, so how can this be a case of incrememntalism?  

· plus, incrementalism is not that great an idea 

· shouldn't expected vulnerable groups to patiently wiat for the protection of their human dignity and equal rights 

· so court reads sexual orientation into the statute 

Ratio 

· legislative omissions may lead to a s. 15 challenge where they deliberately exclude vulnerable groups 

After Vriend 

· sexula orientation is now listed in all jurisdictions 

· Law v. Canada 1999 SCC 

· attempt to reconcile the divergent approaches to s. 15 

· aimed at preventing discrimination and ensuring equal treatment 

· protecting human dignity, which is harmed by discrimination and promoted when laws recongize the full and equal place of all individuals and groups.  

· in this case the Plaintiff was suing for discrimination, because she was too young to receive her deceased husband's pension payments 

· legilsation was designed to protect older surviving spouse who could not obtain emplyment 

· court foudn that while this disadvantaged P, it was not a susbtantial disadvantage 

· Brant Count Board of Educators 

· Impaired child forced to go to special classroom instead of regular classroom 

· Sopinka- no violation of s. 15 

· not every distinction will constitute discrimination.  

· s. 15 aimed at eiminating discrimnation based on stereotypical attiitudes reating to immutable conditions like race or sex 

· other important object is to try annd accomodate the true characteristics of the grup 

· where we treated people who are actually different differently, not necessarily discrimination since no attribution of untrue steroetypes 

· ie, giving a wheelchair bound person a ramp is not discrimination, since they need the ramp! 

· it is the failure to provide the necessary accomodations that is the problem.  

· The school's position here is a recognition of the actual characteristics of the student anda reasonable accomodation of those characteristics.  

· sometimes substantive equality requries different treatments 


The "Unified Approach" 


British Columbia v. BCGSEU [1999] SCC (The Meiorin Case) 

Facts 

· following a series of accidnets and an inquest, the government decided that there needed to be a fitness test for firefighters 

· so they got UVIC to make a test 

· basically UVIC got a bunch of male firefighters to simulate their activities and monitored their VO2Max 

· then they developed fitness tests that would reach those same levels 

· Meiorin had been a firefighter for a few years, but couldn't reach the test levels.  

· Evidence from the arbitrator was that mostt women have a lower aerobic capacity, and that most women could not increase that to the requisite level even with training.  

· there was no evidence that the test levels were actually necessary to perform the work of a forest fighter well.  

Analysis McLachLin 

· While the arbitrator round there was a realtionship between aerobic capacity and the ability to perform the job, this doesn't show that the aerobic standard was necessary to perform the job 

· there was no evidence that Ms. Meiorin posed a risk to herself or others.  

· so was the standard discrmiiatory? 

· The Conventional (old ) approach 

· two types of discrimination 

· direct discrimination: employer must establish BFOR by showing 

· standard adopted in good faith 

· standard reasonably necessary to the safe and efficient performance of work.  

· effect discrimination 

· rational connection between the job and the standard 

· further accomodation impossible without undue hardship 

· here there was no evidence that the government had attempted to accomdoate Meoirin to the point of hardship 

· in any case, a new approach is needed 

· the dstinction is no longer appropriate in serving the purpose of contemporary human rights legislation 

· the "effect discrimination" approach doesn't ever look at the legitimacy of the norms underlying the stndard.  

· doesn't allow the courts to examine whether the norm itself is the prolem.  

· A unified approach is necessery that 

· avoids the direct/effect dichotomy 

· requires employers to accomodate as much asreasonably possible.  

· allows exemptions to the duty not to discriminate only where reasonably necessary to the achievemant of legitimate work-related objectives.  

· New, 3 step test for BFOR 

· employer adopted the standard for a purpose rationally connected to the purpose the job 

· employer adopted the particular standard in an honest and good faith belief that it was necessry to the fulfillment of that legitimate work-related purpose 

· standard reasonably necessary to the accomplishment of that legitimate workrelated purpose 

· this requires the employer to show that it is impossible to accomodate indvidual employees without imposing undue hardship.  

· if a reasonable alternative eixsts to burdening members of a group with a given rule, that rule will not be a BFOR 

· Step One: general purpose of the standard 

· what is the standard intended to achieve 

· often safety and efficiency, but other things possible 

· must show that there is a rational connection between the purpose and the standrad.  

· where the purpose is safety or efficiency, may not be much need to dwell here long 

· where the purpose is narrower, may be a more important step 

· focus is on the validity of the puose 

· Step two :Honest and Good faith Belief in Necessity 

· essentially subjectie part of the test 

· Step three: reasonably necessary for purpose 

· must show it cannot accomdate the claimaint and others of the same class without experiencing undue hardship 

· undue hardship implies that some hardship is acceptable.  

· Courts and tribunals should be sensitive to different ways accomodation may be possible 

· there may be different ways to perform the job while still accomplishing the employer's legitimate work-related purpose 

· must respect the skills, capabilites and potential contributions of all the employees 

· So for step three consider 

· whether the employer has investigatied alternative approaches that do not have a discriminatory effect (ie. individualized tests) 

· if these could be effective, why weren't they used? 

· Could standards reflective of individual be used, or is it truly necessary to have one fixed standard 

· is there a way to do the job that is less discriminatory whil still accomplishing the employement ojective?  

· is the standard designed to ensure that qualification is met without placing an undue burden on those to whom the standard applies? 

· Have the parties obliged to search for possible accomodation fulfilled their roles. 

· So consider whether there was a procedure to assess the issue of acccomdoation, and whether substantively the outcome of that procedure was correct 

· Application to the case 

· most women have lower aerobic capacity, so most women are adversely affect by the high aerobic standard: prima facie base for discrimination  

· Rational connection? 

· purpose is to ensure firefighter safety, and the standard was rationally connected to this 

· honesty and good faith? 

· yep government acted in honest belief that standard was necessary for safety 

· government hired UVIC explicitly to avoid discriminatory stndards 

· Reasonably necessary?  

· government must show that in order to meet purpose, it cannot accomodate the differences without experiencing undue hardship 

· the standard was problemtic because it was based on the aerobic capacity of extant firefighters, not what was actually necessary to do the job 

· it also failed to distinguish female from male firefighters, and whether the same level of aerobic fitness was required for both.  

· never established that all firefighters had to meet that standard to do the job 

· plus government has entered no evidence as to the cost of accomodation 

· no evidence that Moeirin would be a safety risk 

· so government didn't demonstrate that the safety would be compromised to the point of undue harship if a different standard was used.  

· You cannot simply say that the other workers would be upset by the accommodation 

Ratio 

· Rational Connection of Legitimate Purpose to the standard 

· Standard adopted in good faith and honest belief of necessity 

· Standard reasonably necessary to the performance of the purpose 

· accomodation impossible without the imposition of undue hardship 

· shows that we don't just look at accomodation, we look at the norm itself and see whether it is actually encessry to do the job 

· can we design the job so more pepole can do it?  


Some Major Employment-Related Equality Issues


Sex Discrimination 

· demonstrates evolving approaches to equality claim 

· Bliss v. AG Canada [1979] 

· discrimination on the basis of pregnancy not sex discriminatin, since it discriminated on the basis of pregnancy rather than sex 

· Brooks v. Canada Safeway [1989] SCC reverses 

· discirmination on the basis of prgnancy is sex discrimination becaues only women get pregnant 

· those who bear children are bieng socially useful, shouldn't be punished 

· shouldn't put the full burden of child bearing on half-the population 

· may not affect every woman, but only affects women. 

· no parallel to not letting men grow beards 

· no useful analgoy between policy denying men the opportunity to grow beards and an accident and benefit plan that discriminatets against women who get pregnant 

· HRA now included pregnancy as an enumerated ground.  

Sexual Harassment as Sex Discrimination 

· law reluctant to characterize harassment as a form of discrimnation 

· some said that since not every woman in a workplace was harassed, it was not discrimination against woman as a class 

· or it was simply an expression of personal attraction with which the law should not interfere 

Janzen v. Platy Enterprises Ltd. [1989] SCC 

Facts 

· Complainants where two waitresses who were being sexually haraseed by male coworker 

· when they complained to manager, manager took the side of the co-worker 

· quit their jobs, filed HRA claim 

· HRA claim did not include mention of sexual harassment, though it did include seuxal discrimination 

Analysis - Dickson 

· Sexual harassment leads to reduced outcomes and adverse consequences for the victims 

· It is an abuse of ecnomic and sexual power 

· by requiring employee to tolerate unwelcome sexual actions or demands, harassment attacks the dignity and self-respect of the victim both as an employee and as a human being.  

· CA said that the harassment was not against women, since not all women in the workplace were harassed 

· harassment was based on attraction, not gender.  

· This is wrong; discrimation does not require that every member of the class be mistreated.  

· ascribing to an invidiual a group characteristic may be enough 

· the CA was using the same argument that since not all women get pregnant, discrimination on the basis of pregnancy was not sex-discrimination 

· all pregnant persons are women 

· only a woman could be subject to sexual harassment by a heterosexual man 

· the critical factor here is that only female employees ran the risk of sexual harassment 

· no man would have been subejcted to this treatment.  

· Sexual harassment is a form of sex discrimination because it denies women equality of opportunity in employment because of their sex 

Defining Sexual Harassment 

· Sexual harassment is now explicitly contained in the HRA of some jurisdctions, whereas other jurisdictions still use "sexual discrimination" as basis for sexual harassment claims 

· Three rationales for treating sexual harassment as a form of sex discrimination 

· Only a woman can be targeted for harassment by a heterosexual male 

· some cases won't fit 

· man might be targetted as being effeminate 

· Sexual harassment is a practice that limits womens' economic opportunities 

· this is tied to historical context 

· women's ability to find and gets lob is limited by sexual harassment 

· if a woman either has to submit to harassment or get fired/not get promoted, their economic prosperity is limited 

· sexual harassment is sexual in nature 

· some provinces have specifically added sexual harassment into the HRA 

· not BC, BC only has sexual discrimination 

· some provided a definition of sexual harassment and spelled out explicitly that sex discrimination is harassment.  

· not really, often when women enter the workplace they are treated to harassment that isn't sexualized per se- shunning, sabotage, etc. 

· why not simply ban all harassment in the workplace? 

· lose the capacity to address systemic problems 

· you focus on the "bad guy" rather than the real problem 

· also, anti-bullying harassment laws carry the prospect of every incident of bickering to blow up into a huge legal problem 

· elevates relatively trivial problems into legal cases.  

Shaw v. Levac Supply Ltd. (1991) Ontario 

Facts 

· P worked as a bookkeeper 

· during her employment a male coworker harasser her, mimicking her speech, calling her incompetent, and making derogatory comments about her weight (waddle waddle when she walked) 

Analysis 

· was this sexual discriminatioN? 

· yes, making an implicit comment about someone's sexual attractiveness is a comment of a seual nature 

· even if it is to call someone sexually unnatractive, it is verbal conduct of a sexual nature and it is sexual harassment in the workplace if it is repetitive and creates an offensive working environment 

· it is sexual harassment in the form of an inappropriate comment of a sexual nature 

· why would a male colleague comment about a women's wieght if not to call her phsyically unattractive?  

· he ought to have known that this was a "sexual put down" 

· anyways, even if it was non-sexual in nature, "sexual discriminatino" includes coments made on the basis of gender 

Ratio 

· even harassment that is not explicitly about sexual intercourse may be sexual discriination where the plaintiff can show a link between the harassment and her sex.  

Discrimination on the Basis of Disability 

· an area of increasing concern 

· collective bargaining of limited help since can only help those who have jobs, and disabled peopel often can't get jobs in the first place.  

· historically an employee who became disabled and couldn't adapt was out on the steret.  

· but now disablity is a prohibited ground of discrimination across the country 

· accomodating disability often challenging 

· may affect the working conditions of other employees 

· the disabled are highly heterogenous and range in severity, problem, etc. 

· for disabled people the real challenge is getting a job 

· once you get a job, the employer must accomodate you to a large degree 

· much of what constitutes "disability" is in fact sociological 

· the inability to walk only becomes a disability when we assume that buildings will have stairs, doors that must be pulled, etc. 

· we would all be disabled if buildings required you to scale a 6 foot wall 

Michael Lynk "Disability and the Duty to Accomodate" [2001-2002] 

· Disabled people as a group are highly heterogenous 

· varieties of disabliing experience very wide 

· social environment tends to compound the disability 

· disability means different things depending on the individual and the context 

· condition of disablity potentially mutable 

· unlike race or se, potential to become disabled, or become abled once again 

· so flexible and in flux 

· anyone has a chance of becoming disabled, and this chance increases with age 

· The response to disability may be a lot more complex and more costly than accomodation on the basis of other grounds, and may require more creativity and co-operation 

Obesity and Disability 

· Should fatness be treated as a disability?  

· often comes up in the context of airline seats.  

· Pros 

· will get the fat remedies were they otherwise would not be able to get them 

· obese people often are otherwise disadvantaed 

· Cons 

· may reinforce the idea that fat people are disabled, when many argue that the objection to fatness is a social construction 

· many happy, healthy fat people 

· moral hazard 

· don't want to accomodate those that "choose to be fat" to the same degree we accomodate those who are obese for medical reasons 

· and in fact some airlines have tried to do just this 

· but we don't do this for drinking too much, or extreme sports, other areas where disability may be related to "choice" 

Addiction and Disability 

· addiction has been recognized as a disability by arbitrators and courts 

· this means that where someone has an addiction, the employer must accomodate them 

· but this doesn't typically mean allowing the behavior to continue, but to help the person seek treatment 

· unlike other illnesses, we often require these people to remedy their disease 

· may help pay ofr treatment, keep job open, or help employee avoid triggers 

· however, relapse is an intrinsic part of addiction, and one that must be accepted 

· employers may wish to create "last chance" agreements, but arbitrators are typically critical of these 

Shuswap Lake General Hospital v. British Columbia Nurses' Union (Lockie Grievance) [2002] BC 

Facts 

· P is a nurse who as a result of tragedies got bi-polar mood disorder 

· small hospital, limited number of nurses 

· BMD is treatable and can have complex and serious job positions 

· P's BMD led her to make a serious of medication errors, including failure to administer certain anti-biotics. 

· so P makes a bunch of errors one day 

· errors were caught and not clear whether any harm was done, probably not 

· P's BMD diagnosed, found to be tied to season 

· worked again for a few months, then another incident occured 

· Employer decides accomodation impossible because relapses are impossible to predict.  

· Series of accomodating measures not incldued 

· return to work program 

· family and acquiantance monitoring of P 

· more frequent supervision or lithium level reports 

· etc.  

Analysis 

· keey question is whether accomodating P would impose undue hardship on the Employer 

· prima facie discrimination as per Meiorin 

· Employer's refusal to continue to employ the greivor is inextricably tied to her mental disability, and is prima facie discriminatory 

· Onus moves to employer to prove a BMOR 

· employer's standard to allow P to return was if she was well controlled, NO risk to patient safety, and does not require close supervision 

· Challenge is whether employer has established that its standard is reasonably necessary by demonstrating it is impossible to accomodate the grievor in her nursing posiiton without incurring undue hardship 

· Employer's stndard here is one of absolute safety 

· Employer focused too much on whether the relapse can be predicted 

· employer should have focused on accomodative measures that would reduce any risk to safety to an acceptable level and still allow greivor to work.  

· Employer needs to show on a BoP that continuing to employ P would create a serious or unacceptable risk to patient safety, or, if risk is low, that the loss or injury created would be serious 

· employer hasn't established this or that accomodation would be impossible  

· safety clearly important, but employer hasn't shown a serious risk of harm.  

· Other nurses have and do make mistakes 

· and there is no evidenec that any patients were harmed by P's mistake 

· so no serious or unacceptable risk has been created 

· What about the possibility that P may have to go home, and leave the hospital short staffed?  

· no evidence that patient safety was jeapordized by a shortgage of nurses on the unit.  

· any singificant disruptions caused by P's behvaior could be reduced by providing a workshop on BMD to co-workers and superviosrs, and instructing staff to ensure P is removed if her behavior indicates relapse.  

· risks can be reduced through accomodative measures 

· here the team-based conetxt meant that it was easier for her behavior to be monitored 

· relapse has been seen by other workers and is easy to identify  

· supervisors and management are always available for reporting purposes 

· P receptive to being told she is unwell and has agreed to be replaced in that context 

· So reasonable accomodative measures can reduce the risk to an acceptable level 

Ratio 

· the employer has an obligation to show that the employee cannot be reasonably accmodated without undue hardship 

· risks or problems associated with accomodation cannot be simply inferred, but must be demonstrated 

· employers must consider creative options when considering disabled employees.  

· you cannot require that the mentally ill or disabled have a zero percent chance to accomodate.  

Requirement to Seek Treatment? 

· Normally as part of the accomodation, the employee must seek treatment 

· but this will depend on the nature of the disability 

· for addictions, pretty much required to seek treatment 

· arbitrators may require people to take medication for other disabilities, but vary wary about requiring people to have surgery.  

Who is Under a Duty to Accomodate 

· both union and employer are under a duty to accomodate 

· unions cannot create or agree to a collective bargain that is discriinatory 

· employee also has a duty to make accomodation possible 

· must participate in finding accomodation, and accept reasonable accomodation 

· however, there is often a tension here, because unions may also want to give the position needed to accomodate to a more senior member.  

Central Okanagan School District no. 23 v. Renaud [1992] SCC 

Sopinka 

Facts 

· P is a janitor at the school district 

· He had an afternoon shift runing until 11 PM, but as a 7th day adventist, he wasn't supposed to work Friday night's  

· School board willing to accomdate him, but most of the suggestions would give P a "prime" position he didn't have the seniority for 

· P didn't want to work  a four-day week either, since this would mean a drop in pay.  

· So employer decided to give him a Sunday to Thursday shift 

· Union says no, no one wants to work Friday night 

· So eventuall employer terminates P 

· P complaints under HRA  

· discrimination on the basis of religion 

Analysis 

· Issue is whether both employer and union have a duty to affect reasonable accomodation where the employee is unable to work a certain shift for religious reasons 

· duty requires employer to take reasonable measures short of undue hardship 

· measures which consist of undue inteference with the business or undue expense are not required 

· US has a pretty low standard- any hardship at all is pretty much enough to mean the employer doesn't have to accomodate 

· but canada went a different way. 

· Canada wants more than a minimal duty to accomodate 

· "undue hardship" 

· accomodation is limited by "reasonable" accomodation "short of undue harship" 

· this is a quesiton of fact that will vary with the circumstances of hte case 

· could be financial cost, disruption of a collective agreement, problems of morale of other employees, etc.  

· in any case, must be more than a minor inconvenience 

· must show actual and substantial interference or inconvenience is the price to be paid for religious freedom in a multicultural society 

· Parties are not capable of making bargain contract to the HRA 

· advrse effect discrimination is also prohbitied by the HRA 

· so collective bargain cannot relieve the employer of the duty to accomodate 

· the fact that the union would be upset was not enough to constitute undue hardship 

· This is coming out of the School Board's fear that unilateral action would lead to reprisals and a greviance 

· the school board thought the greivance would be bound to succeed.  

· the union's ubjectiosn were based on attitudes inconsistent with human rights, which were irrelevant 

· there was no evidence that the rights of other employees would have been affected 

· there was no proof that other employees wouldn't have agreed to switching shifts 

· the union was upset because the action appeared to violate the collective agreement, not because the actual membership objected 

· Did the union have a duty to accmodate? 

· a union which causes or contributes to discrimination is as liable as the employer 

· the union has the same requirement as the employer to justify discrimination 

· union does not deny the duty, but asserts the focus was misplaced 

· should focus on the degree to which interference goes to the rights of other members 

· and there should never be a requirement that conflicts with the collective agreement, unless the employer has exhausted all reasonable accomodations which do not impact the collective rights of the employees.  

· Union may become party to discrimination in two ways 

· it may have helped create the discriminatory rule 

· probably as a result of a provision in a collective agreement.  

· both employer and union liable for all terms in the collective agreement 

· where the union impedes the reasonable efforts of an employer to accomodate 

· where reasonable accomodation requires union co-operation, and the union blocks efforts to remove or alleviate the discriminatory effect, it becomes party to the discrimnation.  

· Must keep in mind the representative nature of the union 

· the duty to accomodate should not require the sacrificing of the rights of some members to the rights of others.  

· Test of undue hardship applies, but is met by showing prejudice to other employees if proposed accomodating measures are adopted 

· so normlally significant interference with the rights of some employees will justify the union in refusing to consent to the measure 

· union may be required to propose alternative measures that are less onerous 

· So two applications of the Duty to Union 

· where union helped make the rule, it has a joint responsibility with the employer to accomodate the employee 

· if nothing done, both liable 

· but employer must take steps that are reasonable 

· where the employer's suggestion is minimally expensive but disrupts the collective agreement or impacts the rights of employees, this will usually result in a finding that the employer failed to take reasonable measures to accmodate, and the union will be found justified in refusing to accept the bargain. 

· in this case union should propose alternate measures 

· Other application is where union is not part of the cause but in failing to co-operate impedes a reasonable accmodation 

· duty to accomodate here only arises where its involvement is required to make accomodation possible, and no other reasonabe alternative resolution of the matter has been found or could rasonably have been found.  

· Here, there was adverse effect discrimination caused in part by the union 

· so there was a joint duty to accommodate  

· only possible effect of the accomodation was that one employee's schedule had to be adjusted 

· and other employees weren't even asked if they would mind 

· so the union's duty was not discharged.  

· The complainant also had a duty to assist in securing an appropriate accomodation 

· must help facilitate the search for an accomdation 

· no duty to help think up a solution 

· where employer has a reasonable proposal to accomodate, P must help facilitate this 

· if the complainants refusal to take reasonable steps causes the accomodation to founder, the P's claim fails 

· Here P did everything needed, and the accomdation failed beacuse the union refused to consent and the employer refused to proceed unilaterally. 

Ratio 

· union has a duty to help accomodate the employee when the union is responsible for the rule (where the rule is a product of the collective bargain) 

· union also has a duty not to impede reasonable attempts to accomodate 

· union may be justified in refusing accomodation that aims at cheapness and has some effect on the bargain or other employees.  

Systemic Discrimination 

· term used to describe a web of factors which lead to the under-representation of particular groups in the workforce or their over-representation in low-level jobs.  

· SCC does not view economic grounds as being protected 

· Charter does not appear to create an obligation to enact measures to combat systemic discrimination 

· but 15(2) explicitly allows affirmative action 

K. Kelly, "Visible Minorities: A Diverse Group" (1995) 

· Canada beocming more visibly diverse 

· experience of new immigrants varies widely 

· some quickly adjust 

· others have difficulty accessing services or getting jobs because they lack the necessary language skills  

· different groups have different averages ages, education, types of jobs 

· Visible minorities typically more highly educated, but also less likely to be employed in professional or managerial occupations 

· many visible minorities underemployed even with a post-Secondary education 

· particularly South Asians and Latinos, not so much Japanese 

· basically worse off than non-visible minorities 

· In the future the visible minority population is expected to keep increasing 

· West-Asian and Arab community expected to be feasted grwoing 

· chineses, Asian, Latin American also 

· will lead to increasing diversification of Canada's visible minority population 


Canadian National Railway Co. v Canada [Canadian Human Rights Commission), [1987] SCC 

Facts 

· CNR discriminated against women in its hiring practices for certain jobs 

· Tribunal ordered that the employer set a goal of having 13% femal participation in certain jobs 

· also, 1 in 4 new jobs had to go to a woman 

Analysis-Dickson 

· CNR employment levels way, way unrepresnetiatve to women 

· Tribunal found that recruitment, hiring, and promotion policies prevented and discouraged women from working on blue collar jobs.  

· Interviews of women had a marked "chilling" effect, and women were expressly encouraged to only apply for secretarial work 

· women were never told what they needed to qualify 

· requirement of experience in soldering, even for unrelated jobs, was an additional hurdle 

· foreman did the actual hiring, and the foreman typically unrepective to female candidates 

· Sstemic discrimination is where pracitces and attidues have the effect of limiting an individual or a group's right to the opportuniites generally avialable because of stereotype rather than actual characteristics 

· where a barrier is affecting certain groups in a disproportionate way, it is a signal that the practies that lead to the adverse impact may be discriminatory 

· so in the hiring context, it is the effect of establshed hiring practies that weed out a certain group, none of which are necessarily desinged to promote discrimination 

· then the exclusion of that group sends a message that the exclusion was the result of natural forces rather than discriminatory practices.  

· The HRA allows remedies that aim to prevent discrimination in the futrue.  

· allows the tribunal to order measure aimed at preventing the future occurrence of a discriminatory practice  

· The remedy used here (hiring quota + employment goal) was aimed at getting the level of female employment of CNR up to the national standard in that industry 

· not at all arbitrary.  

· the point of the order here is to prevent future discrimination; a powerful order was needed because of the deep roots of discrimination against women 

· it is clear that the hiring and promotion policis of CNR and the problems faced by women who managed to get hired created a systemic denial of women's equal employment opportunities 

· and this small number of women perpetuated the attitude that the exclusion was natural, causing additional discriination 

· preventing this discrimination in the future needs some kind of remedy 

· want to break the causal link between past inequalities and future perpetuation of those inequality 

· Must look to the past to understand what kind of remedy might be succesful in preventing discrimination in the future.  

· So when a program is aimed at remedying past discrimination, it neecssarily is preventing future acts of discrimination because the very presence of the discriminated-against-group will help break down stereotypes and practices within the wrokplace which led to the past discrimination.  

· The remedy here is directed towards a group rather than an individual; thus it cannot be compensatory, but must be prospective 

· must be aimed at improving the situation for that group in the futrue.  

· Employment equity programs, like the one ordered here, are aimed at breaking the cycle of systemic opportunities 

· the aim is to ensure that future applicants and workers from the affected group will not face the same barriers that blocked earlier ones 

· So employment equity programs work in three ways 

· by countering cumulative/cyclical effects of systemic discrimination 

· makes future discrimination pointless, since you will have to hire/promote those candidates anyways 

· anyone intentionally discriminating is simply out of luck 

· by placing the discriminated group into the workplace, the stereotype that they are incapable of doing that work is dispelled 

· by creating a critical mass of that type of individual 

· dispels the illusion of tokenism 

· those that are hired will help get their friends and family hired, and this will help create a flow of applicants from the discriminated group.  

· So if more women are into the workplace, there will be less stigma against women in blue collar jobs, hiring parties will have to treat women applicants more seriously, and there will be chance of self-correction of the system 

· So keeping in mind these goals, it is clearly necessary to look at past discrimination in crafting a remedy 

· To render future discrimination pointless, to counter sterotyping, and to create the requisite "critical mass" of target group participation, it is essential to combat the effects of past systemic discrimination.  

· these systemic remedies mus tbe built upon the experience of the past so as to prevent discrimination in the future.  

· here the goal was mostly about employment rather than hiring 

· this was because the tribunal was worried about women being retianed, not just hired 

· they wanted to stop a highly level of turnover as a result of male antipathy towards female workers. 


Hydro-Quebec v. Syndicat des employees de technique prefessionelles 2008 SCC
Deschamps 

· P had a number of illnesses, including mental and phsycail illness 

· was often absent and unable to work 

· no relistic chance for improvement 

· the only suggestion by the union was that the P be periodically moved as she pissed people of, in keeping with the "love-hate" cycle of her relationships with supervisors and co-workers 

· this was seen as undue hardship 

· partly about the snadrad here 

· union argued employer had to show "insurmountable conseques" 

Analsyis 

· issue here is the applicationof the Meorin stndard and the application of the "undue harship" 

· Standard for proving undue hardship 

· Meiorin 

· BOP 

· estbalished stndard for a purpose rationally connected to the performance ofth job 

· adopted the standard in an honest and good faith belief that it iwas necessary to the fulfilment of that legitimate work-related purpose 

· the standard is reasonably necessary to the accomplishment of that legitimate work-relate purpose 

· show htat it isimpossible to accomosdate individual employees sharing the characteristics of the claimant without imposing undue hardship on the employer 

· in order to find BFOR, it must be found that the rule or standrd acomodates indvidual differences to the point of undue hardship 

· so what is really needed is proof of unde hardship, not proof of impossibility of integreating the employee 

· may consider financial costs 

· relative interchangeability of the workforce 

· degree of interference with the rights of other employees 

· goal of accomdoation is to ensure that an employee who is able to work can do so 

· those peopel who are otherwise fit to wrok are not unfairly excluded where wroking conditions can be adjusted without undue hardship 

· so an emloyer does have to offere the employee a variable wrok schedule, lighten duteis, or evn authorize staff transfer, to ensure that the employee can do his or her work if necessary to accomdoate 

· modificiation of wokring ocnditions might be necessary 

· but if the employer can show that despite measures taken to accomodate the employee, the employee will be unable to resume his or her wrok in the reasonably foreseable future, the employer wil have discharged its burden of proof and established undue hardship 

· so the test is not total unfitness for work 

· if the charcateristics of an illness are such that the proper operation of the business is hampered excessively or if an employee with such an illness remains unable to work for the reasonably foreseeable future, even though the employer has tried to accomodate him or her, the employer will have satisfied the test 

· the employers duty to accomodate ends where the employee is no longer able to fulfill the basic obligations associated with the employment relationship for the foreseeable future 

· At what point in time do we assess the duty to accomodate?  

· at the time of dismissal? 

· the employer certainly could have kept trying, it had not exhausted all options at that point.  

· no, you look at the whole situation, including the history of problems 

· where an employee has been absent in the past due to illnees, has been accomodate over several years, and the doctors are not optimistic about the possibility of improved attendance, the past cannot be disregarded in assessing undue hardship 

Labour and Employment in the New Economy 

The Crisis of Industrial Relations and Labour Law 

· a lot of the problems with emloyment contracts, strikes, etc are tied into the problem of changing industrial relationships 

· corporate downsizing/restructuring, technological change, globalization, privatization, and a changing work force 

· This change is globalization, and marks itself in all sorts of labour cases.  

Harry Arthurs "Labour Law without the State?" 

· Old view of nation state is that it is comprised of the poltiical, the judical and the economic 

· so these are the ways we have tried to regulate the labour market 

· but the economic space no longer exists withing the state, but across it 

· some actors (MNC) extend beyond state boundaries 

· other bodies, liek unions and small business, are much smaller and associated with the locatily 

· National sovereignites are shrinking and fracturing into smaller and smaller states, while supranational institutions, like the EU, are beginning to create international political and juridical institutions that transcend states and are coterminus with the broader economic space 

· jurdiical bodies tied to political spaces, but there are some suprenationa forums.  

· internation law also has impact on practically all legal orders.  

· so we are experiencing something of a "hollowing out" of the state 

· state's ability to provide stimulus, regulation, and welfare under attack and disolving.  

· labour law was developed in a distinct context, a web of public policies, institutional arrangements, and understandings between employers unions and governments 

· as this system unravels, the relevance and effectiveness of the old system is in quesiton 

· Intellectuals and technocrats are abandoning the labour project 

· no longer interested in regulatory interventin, progressive traxation, public expenditures to set off business cycle, or even the possibility that class differences can be meidate by colective bargaining 

· workers becoming increasinly apatethic or anti-pathetic to labour movemet 

· unions have failed to preserve old alliances with ethnic communites or forge new ones.  

· workers seem themselves in competition for the dwindling supply of full-time employment 

· both unions and corproations fixated on the bottom line rather than the greater good.  

· So long-establsihed labour market instiutions, like EI and workers compensation, are now under attack 

· minor adjustments to collective bargaining legislation is portrayed as essentially communist 

· "culture war" focus on same-sex benefits and systemic interventions 

· Most of our whole system is based on paradigms that are no longer true 

· vertically integrated business, hierarchical management, long-term full time employment are no longer the norm.  

· departures from the old style of industrial organization are becoming the norm 

· this is creating a new paradigm which demands the development of a new system of labour law 

· what does the new industrial organizaiton look like 

· increasing use of robotics as aopposed to workers 

· shorter runs of non-standard rpodcuts  

· this requires multi-skilled workers who share respnosibiltiy for production, coupled to share financial incentives 

· use of computer inventory allows "just in time" production 

· reduces the need for their own cadre of employees 

· so new forms of knowledge and skill, with accompanying need for education, is at a preimum 

· this creates points of conflicts between different factorires, genders, seniority, educational qualifications, and other attributes that unions may be ill equipped to handle.  

· all this means emloyment in the manufacturing sector is shrinking 

· this leads to shrinks in other secotrs 

· management 

· clerical workers 

· so there is serious structural unemployment for all categories of workers in the relatively priviledged sector of indsutrial employment 

· Other sectors are rapidly growing 

· knowledge wokrers 

· often consultants, or non-standard employment 

· must also many part-time, low-skilled, dead-end jobs 

· mac-jobs 

· So how relevant is the old labour law?  

· The composition of the workforce has often changed 

· no longer mainly white and male 

· a lot of ethnic diveristy 

· issues of race requires labour law to confront equity issues just when there is a small margin of optimisim and social resources than every before 

· moreover, addressing racism requires wholesale cultural change.  

· gender composition is the larges tchange in the workofrce 

· after feminist revolution, the workplace has permanently changed 

· a lot of bumps on the way- glass ceiling, harassment, etc.  

· HRA, emplooyment equity, etc were used to address these changes 

· but the old paradigm never truly conquered 

· but now it is dying entirely 

· not clear how things will change, but certainly geneder relations will shape labour law as well 

· not clear how labour law can address knowledge workers 

· how can stuff like seniority and equal employment deal with situations were recruitment is based on highly differentiated credentials, skills and knowledge 

· plus, the management structure of knowledge worker has been flattened 

· and the line between entrepenuer and worker is blurred for consultants and specialists who live contract-to-contract 

· Free trade, and especially NAFTA, has brought many of these issues to a head.  

· NAFTA is not supposed to change any formal legal norms 

· but free trade may be a conditioning device that is use to lead us to adopt a certain set of values 

· enhances the scope of the private market and powerful market actors, and puts into question the legitimacy of the welfare and regulatory states.  

· NAFTA does this by removing tariff's which protected canadian jobs and tax revnue 

· allows US control over industrial and intellectual property across borders 

· exposes Canada and Mexico to stronger currency fluctuations 

· and it gives employers the credible thread of moving factories to where production would be the cheapest 

· creating a race to the bottom 

· So NAFTA may have created an environment where employers, rather than workers or unions, set the agenda for labour law 

· Unions have suffered significantly under NAFTA 

· salary roll-backs, lost strikes, downsizing of public and private sector workforces, and other problems have occured 

· but labour law hasn't been rolled back- even has made some progress 

· So has the effect of NAFTA been to condition us to accept neo-liberal norms?  

· maybe, certainly Labour political institutions like Ontario NDP have suffered 

· and just because no formal institutional changes to law have happened, doesn't mean baseline assumptions about what is possible and what is desirable have not changed to reflect neo-conservative/neo-liberal values.  

· so conditioning can have an effect on the labour market without being inshrined in legal rules 

· labour law doesn't need to be repealed, it can be left to wither 

· a consequence of all this is that many major firms no longer have canadian management interested in Canadian interests 

· many firms also no longer bother with in-firm labour relations specialists 

· instead, policies are imported from the US and projected onto Canada 

· So Canada, without any actual legal changes, may experience more resistance to unionism, less support for the welfare state, and other changes in labour law 

· meanwhile unions remain parochial, and there are practically no trans-national unions 

· There are two major settings in which the new labour law might be shaped 

· Supranational labour regulation to match supranational labour markets 

· ILO has not been successful in creating inernational labour law norms 

· EU has had some modest ability in creating EU-wide laws, but this may be unique.  

· transnational labour laws will be viewed as an intrusion on national sovereignity 

· will be practically difficult to draft and implement 

· still, there will be a spirited debate about whether and how we might develop transnational labour standards 

· workplace itself 

· may new norms created, whehter explict rules, or implicit understandings of ways of doing this.  

· may need to look to the grass roots rather than to states and other bodies  

· result of the death of the old labour model may be a refocus on local struggles, on indigenous informal lawmaking, and on movements which draw there strength from grass roots involvment 

Report of the Advisory Grup on Working Time and the Distribution of Work 1994 

· Families face three pressures 

· child care 

· senior care 

· income maintenance, usually requiring bot parents to work 

· few people can support family on one income, more single parents than ever 

· so difficult, esp. for women, to reconcile work andfamily obligations 

· last generation, more common to hae a male breadwinner 

· the new participation of women in labour force is spurring demand for parental or family-related leaves and more flexible working hours 

· Long hours often common, due to employer demands and need for more income 

· partly a rsult of downsizing 

· more and more young people staying at time 

· free time at a premium, and job satisfaction falling as more and more people experience stress 

· Pressures of ever-increasing competition and organizational change has penetrated the whole economy 

· demands by customers for longer business hours, better products, and better services, while at the same time companies respond to fiscal restraint 

· growth in non-standard work: irregular hours, multiple workplaces, or work from home 

· fewer and fewer full-tiem work at one single company 

· standard job is a full-year, full-time job with a single employer 

· but fully 1/2 of new jobs are non-standarda 

· Part-time most common version of non-standard work 

· may be enough, or often combined together to get enough hours/income.  

· part-time an temp jobs growing more quickly than full-time jobs as a result of recession and major structural changes, and will probably be the "standard" job of the future. 

· these aren't necessarily bad- they are more flexible and provide valuable experience 

· but they don't have predicatble hours and incomes, much less benefits 

· We need to be concerend about the growth of dead-end, just in time jobs which don't give accesss to rights, standards, and opportunties, particularly because tend to be women and visible minority 

· full-time jobs provide stablisty, benefits, access to unions, and better working conditions 

· Part-time workers have hard time access benefits, including EI and pension plan beneftis 

· the Advisory group says changes need to be made to imporve the conditions of workers in non-standard jobs.  

· as manufacturing jobs dwindle, service industry growing 

· service industry more likely to be part-time. 

· as more women participate in the labour market, demand for services replacing their house work has increased 

· house cleaning, fast food, child care 

· "just in time" management now the paradigm 

· led by Toyota, aimed at low inventory by computerization  

· so companies must be prepared to produce and deliver small order rapidly, on demand 

· this means level of demand will be uncertain, increasing reliance on people whose hours can easily be changed: temp workers, part-time workers without fixed hours, and homeworkers.  

· This has spread to the service sector, where people expect services to be available whenever it is needed 

· round the clock coffeshops, etc.  

· every company that operates in this way puts demnads on other companies to do the same, spreading the "just-in-time" philosophy 

· There is heightened competition for jobs as well 

· lowering wages has been a response to the changing competitive environment and demanding shareholder 

· do this by increasing reliance onn non-standard workers 

· or by contracting out 

· contract workers may receive lower wages, no benefits, and are less likely to be organized 

· nowadays the deciison to hire a new, permanent employee is treated as a major investment 

· 1/6 employees is part-time, and 1/4 jobs are part-time jobs.  

· part-timers often excluded from benefit plans and pension plans 

· if they work less than 15 hours a week, they don't qualify for EI, even if they work several  15 hour jobs 

· there is increasing recognition that wem ust respond to this, but only Sasketchewan has down so by introducing prorated benefits coverage for most part-timers 

· part timers earn about 25% less for the same work 

· may be due to lower qualificaitons, or due to the fact that part-timers are less likely to be unionized 

· employers and unions have recognized this pay gap needs to be closed, and some legislation has been reworked to allow part-time and full-time woekrs to be divided into different bargaining units.  

· City of Winnipeg allows part-timers to accrue seniority at the same rate as full timers, offering the possibility to move into a suitable full-time job as it becomes available.  

· Province of Sasketchewan has a similar legislative procees for larger employers 

· Temporary and Contract work also common, particularly in seasonal work and for artists and performers.  

· need to respond to their needs.  

· government isn't doing much to help; may even be part of the problem.  

· Self-Employed and Homeworkers 

· fewer than 1/10 Canadians are self-employed, including lawyers, small retailers, and consultants (but not farmers or fishermen) 

· grwoing at about twice as fast as regular employment, particularly among older workers 

· income may be declining 

· concern about "dependent contractors" 

· individuals who are putatively contracts, but are in fact wokring only for own company 

· many depndent contractors/homeworkers make much less than the minimum wage, and lose their benefits, even though the employment relaitonship is basically one of employee/employer 

· Homeworking exists in many industries, but the danger of exclusion from benefits as well as isolation is common among all industries where it is used.  

· theoretically and legally, those who are nominally "self-employed" but actually work continuously for a single client should be considered as employees and get all the same rights and benefits.  

· but there is no enforcement of employment standards of dependent contractors 

· also hard to get information on them 

· enforcement of labour standards difficult, since requires the employee to complain, and they may feel vulnerable to dismissal 

· perhaps a formal system of auditing would be better 

· plus it may be hard to seperate the truly self-employed from the dependent contractor 

· taxi drivers are an example of an ambiguous  group 

· Because dependant contractors are paid by the piece or by the customer, their actual wages may be well below minimum wage.  


Seeking a Balance: Canada Labour Code Part I Review 1996 

· workplace changing, but much traditional work remains 

· 10 years ago regulated workplace were highly regulated without much real competition, and much government ownership 

· regulations and government ownership rapidly withdrawing 

· elimination of public ownership of flight 

· elmination of grain subsides 

· free trade agreements 

· this new competition is breaking up tradtional bargaining patterns 

· new competitiveness puts wage rates and working conditions back on the table. 

· nowadays, even a minor strike may lead to serious loss of market share 

· both unions and employers alive to this and have reduced work stoppages accordingly 

· privatization and government cutbacks 

· to reduce costs, governments continue to privatize jobs 

· jobs tend to go to smaller employers with a much lower rate of unionization 

· often falls out of federal juridiction altogether and into provinical regulation 

· has made it harder for unions to talk to government directly concernign legislation 

· the government has two roles 

· legislator 

· and country's largest employer (who is now cutting things back) 

· conflict of interest? 

· Technology changing in a number of important ways 

· automation of many jobs leading to unemployment 

· increased ability of management to track and control work 

· much secondary work not done "in shop" - horizontally integrated production 

· smaller inventories, and produces and suppliers have the responosibiity of insuring steady supply of goods to manufacturer "just in time" 

· compaction of work 

· each worker expected to do less with more 

· growth in part time, short term, and causual work.  

· lower wages, fewer benefits, less security 

· so those will full time jobs are now making more than ever, whil those without aremaking even less 

· this means less access to private pension plans and benefits at the same time as the government is trying to reduce this entitlement 

· emergence of an underemployed and poorly paid underclass of workers, particularly among women and visible minorities 

· training, innovantion, and adjustment 

· workers will have to retrain more often 

· traning are areas were government, labour, and management can all play a role 

· New Involvment of the parties 

· labour market is now a buyer's market, and so unions are increasingly having to play to the demands of the employer 

· loss of benefits and so on put unions into a defensive posture 

· employers can now use collective bargaining to affect industrial changing 

· New Styles of Management 

· increasinly "flattened" management, where members of hte bargaining unit participate in some of the decisions previously reserved exclusively to management.  

· on one hand makes the employer more vulnerable to strikes, since reduced management means less flexibility  

· can't fill in spots with managers 

· more employer demand for toleration of replacement workers 

· management increasingly about innvoation and meeting new challenges, not just about enforcing rules 

· Union Structures and Approaches 

· Unions also changing, merging and amalgamating for greater efficiency and strength 

· now have broader range of services and activities, like legal departments and training/research facilities 

· much more sophisitcated understanding o ftheir respective industries, contributing new depth to the bargaining process 

· New Styles of Negotation 

· growing awareness of the advantages of interest based arbitration as opposed to traditional 'position-based' approach 

· old style too focused on making competing demands and struggling for success 

· did not concern itslef with long-term problem solving- too focused on the demands and the arguments in gavour of those demands 

· there is a growing recognition that we need to focus on building relationships of mutual success and to engage in continuos problem solving 

· some unions remai susupicious, thinking employers only do this when they need the union to cooperate with bad news, like downsizing 

· and popular stereotype of collective bargaining remains highly adverserial 

· this makes it hard for union leadership to convice membership that a better informed, participatory method of negotiation can be effective 

· not to say that the labour code should be changed to enforce one style or another; the code should try and foster a culture of responsible problem solving and give parties the support they need to bring that about.  

· Also need to consider new environmental obligations.  

· Globa Competitiveness with respect to exports critical 

· we need to be competitive; without amarket, there are no jobs 

· but we need to consider what jobs we wish to develop and sustain, and the broader social and economic values that will support our ovrall competitiveness 

· we fact a lot of possibilities 

· low wage with low consupmtion 

· high level of education allowing competition in high tech sector 

· innovative and flexible workforce to adapt to ew competitive situations 

· can't just copy other nations 

· and want to be aware of the danger of a race to the bottom 

· American laws are somewhat similar, but exist in a pretty different context 

· think: cost of education, cost of health insurance, etc. 

· can't just translate their system to ours. 

New Responses 

· Because state authority ends at the border, and business does not, responses can be different when considering the global or transnational dimensions of large multinational corporations.  

International Labour Organization and the World Trade Organization 

· ILO founded in 1919 after WW1 

· aimed at creating a transnational regime of labour regulation 

Albert Thomas, "The ILO: Its Origins, Development and Future", Reprinted in 1995 

· Even if the ILO only ended up being a scientific resource for employers, workers and students who are seeking social justice as a guarantor o finternational peace 

· or if it only trakced the progress in various countries 

· even then it would be invaluable in social justice 

· worth it just to hold the attention and provide an outlet for those who dream of social justice, but see no immiediate or effective means of conquering poverty or hastening the advent of a juster world. 

Werner Sengenberger, "Restructuring at the Global Level: The Role of International Labour Standards" 1994 

· some have argued against set regulations for working conditions, saying that it would put those countries at a disadvantage as compared to those that did not implement them 

· others say that international agreements to set standards would make sure competition was not at the workers' expense, and would be basically a code of fair competition between employers and between companies.  

· ILO created out of WW1 to address the "community of suffering" 

· wanted an organization to set inernational labour stnadrads in order to releive the social effects of international economic competition, and more generally, advance social justice in relation to the conditions caused by industrialization and its accompanying poor working conditions 

· foundation of  ILO the idea that universal and lasting peace can be established only if based on social justice and the idea that labour is not a commodity 

· protects a vairety of working conditions, like regulation of labour supply, prevention of unemployment, etc.  

· ILO always involved in normative work 

· Internatioanl Labour conference adopts labour standards 

· then member states must submit them to local legislative authorities for enactment 

· not obliged to enact them though 

· There are conventions and reccomendations 

· once ratiifed, conventions are binding on international commitments 

· non-ratifying members must report on the extent to which they are making progress on that issue 

· must explain what is preventing the ratification 

· reccomnendatiosn do not create international obligations but do give governemnts guidance 

· usually used before a topic has ripened to where it could be a convention.  

· reports are scrutinized with a view to helping governments overcome diffiulties they are having in implementing standards 

· member states may file formal complaints against other members 

· leads to inquiry, and the recommendation of what steps should be taken to meet the complaint.  

· complaint may be refferred to the international court of justice 

· Many ratifications of conventions made so far 

· including some which are seen as fundamental human rights and are paritcularly important to the ILO 

· the record of ratification varies a lot between countries 

· most ratifications made by devleoped countries, whie developling countries ratify far fewer 

· up for debate whether less-industrialized countries could even afford to apply the minimum standards suggested by the ILO 

· ILO has allowed for some flexibility 

· but want to avoid 2 exteremes 

· don't want to set standards so low that no progress is made 

· don't want to set standards so high most countries could not implement 

· generally fundemental human rihgts standards should be independent of development 

· stuff like right to organize for example 

· substantive stndards, like wages and so on, are usually based on flexible standards 

· minimum wage law required, but the actual minimum wage is up to the government.  

· but ILO is ultimately aiming for univesality of stndards, wihtout regional variation, since regional variation would merely accentuate rather than reduce differences in development 

· also would mean that there would be people in some regions who would get "sub-standards" suggesting they are "sub-human"  

· use of technical cooperation, through education, consultaiotn and technical assicance has been used to help development 

· setting up public works, health clinics, forming rurla coops, etc.  

· also aimed at achieving progress towards ratification and compliance with international labour standards.  

A Regional Endeavour: The North American Agreement on Labour Cooperation 

· NAFTA has been in force since 94, and makes no mention of labour issues 

· the North American Agreement on Labour cooperation (NAALC) addresses failures of any of the three governments to enforce its own labour laws.  

· each party is supposed to ensure that its labour law provides for high labour standards, and aim to imrove them 

· parties promise to enforce extant law 

· parties must ensure that there is due consideration of complaints 

· must make sure those with a legal interest have access to justice and that labour law and collective bargains can be enforced 

· decision making bodies must be fair, equitable and transparent 

· cannot sue where failure to investigate or enforce is the result of a bona fide policy decision to allocate resources to labour matters with a higher priority 

Organisation for Economic Co-operation and Development 

· NAALC links together the NAFTA countries labour laws to the trade regime 

· emphasis is on transparent and effective enforcement of existing law 

· also, cooperation and consulation abong the National Administraive Office and the Minsiterial levels.  

· may result in fines,but not sanctions 

· anyone with a recognized interest can submit a complaint, but it may take along time to resolve 

· trade sanctions only possible for child labour, minimum wages, and OSHA, but not colleciteve bargaining rights.  

· Complaints must be both trade-related and covered by mutulally recognized labour laws, and there must have been a pattern of non-enforcement of the relevant labour legislation.  

· this process is multi step, and takes a long time 

· it has never been followed through to completeion in any of the ~30 complaints that have been made thus far. 

· So some have concluded it is ineffective 

NAALC Secretariat, Communitations submitted to the US National Administrative Office 

· Passage deals with a public communication allegating anti-union related closings in Quebec.  

· The allegations related to attempts to organize a MacDonald's 

· US NAO asked for infor from Canadian NAO 

· there was a meeting of the NAO and union representatives, so Quebec agreed to study sudden anti-union plant closures.  

· Quebec quickly came to an agreement to resolve the issue, so the unions withdrew their compliaint (it having been remedied) 

· NAALC decided to study the problem and canvassed practices across North America 

· Thus, a success story 

Lance Compa "NAFTA's Labour Side Agreement and International Labour Solidarity" 2001 

· NAALC may be a new arena for transnational albour action 

· allows unions to work across borders to help labour movement 

· NAALC is limited and is not a full-fledged enforcement mechanism 

· but we need to be practical about how far governments will hand over soverereignity to international tribunals 

· NAALC has produced some importat porducts 

· a number of complaints on a lot of issues, and some gains were made 

· not through direct enforcement, but by putting political pressure on governments.  

· A series of "success stories" follows.  

· all of these involved alliance between groups that rarely otherwise communicated 

· not rapid progress, but useful in the slow march towards progress 

· Unions will have to weigh the value of using this slow expensive process 

· espeically because gains will be slow and indirect, by creating normative changes, influencing public and government 

· Shouldn't expect that governments are going to bow down towards NAALC 

· not realistic to expect this agreement to create an international labour tribunal capable of taking evidence and overruling national courts 

· Basically this is a cross-border oversight system, with limited enforcement powers, whcih guards sovereignity over key elements of the national system.  

· NAALC platforms 

· NAALC gives labour organizations from different countries the platforms with which to address problems in ohter countries they would otherwise have no access to.  

· no citizenship requirements or requirements that a complainat have a material stake in a case 

· so gives groups an ability to demand invesntations and publci hearings in spaces and jurisdcitions they would otherwise not be able to.  

· Is it worth it? 

· it takes a lot of time and money and doesn't really engage workers 

· workers need to engage in direct action, but they can't do so all the time 

· plus the balance of power is against them 

· labour agenda needs to be a plan B of trying to making incremental gains and exploit national legal institutions.  

· Unions need to use "soft law' mechanisms, because there are no hard law frameworks which would help them. 

· Clearly in each case choices about whether it is worth it must be made.  

· but protests and strikes also take a lot of resources, and are only one side of the sotry 

· need to both take a firm position against global capitalism 

· but also exploit the pressure points in extant legislation in order to make incremental progress 

· NAALC has been able to put a lot of scrutiny and condemnation on parties not in compliance 

· and business has claimed that NAACL is dangerous and could be exploited (frivolously?) by unions.  

· Washington Apple Case 

· deals with Mexican farm workers in Washington State whose attempts at unionization were crushed 

· American and Mexican unions decided to develop a NAALC case on these issues 

· after considering the costs and benefits to each union, it was decided to complain by Mexians and filed in Mexico 

· case held in mexico city, and attended by Mexian migrants, unions, and American unions standing side by side 

· lots of other groups joined the Mexican workers groups at the hearing 

· Mexican labour department issued report demanding conslutations, and agreed to a program of public outreach and hearing.  

· So basically NAALC providd concrete means of pressing the industry to improve conditions or risk losing the Mexican market, pressure the government of Mexico, hold public hearings in the US, pressed official Mexican labour unions allied to the government to take their own action and file a complaint in a similar situation in main, and so on. All of this happened in the media eye  

· Shows how coalitions of unions, humanrights activists, and other progressive communities can use NAALC  

· not a perfect process, but does create space and platforms that can be sued to unite groups across frontiers and create new norms, mobilitze actors, call to account governments and corproations, etc. 

· in short, break up old frameworks and start shaping new ones. 

Harry Arthurs "Reinventing Labour Law for the Global Economy: The Benjamin Aaron Lecture" 2001 

· Part of a speech in which it may seem as if the future of labour law is pretty bleak 

· but he has some hope that a new labour law may be emerging 

· new labour law has not yet reached America, but is shaping the labour law systems of America's competitors and trade partners 

· may leech back into America 

· International treaties and coventions 

· US has said that in order to join WTO must comply with core labor standards of ILO 

· may extend reach of compliance, even though US has not ratified these same core conventions 

· so may require America to ratify as well 

· NAFTA means NAALC 

· this has led to a series of complaints that have embarased employers, and in the case of the Apple workers the Mexican trade unions and the Mexican government 

· helped launch new international trade movement.  

· so this could be the modest beginning of a transnational labour regime 

· treaty of Rome 

· established in EU 

· governs workplace discrimination, plant closings, and a few other examples 

· difficult to imagine this happening elsewhere, but it does show that treaties may trump domestic labour law and are legally binding, soa potetional source of global labour law 

· Best Practices 

· best practices are essential where ever human capital valuable 

· vitues cycle about law, management and work 

· Seniority, qulaity circles and flexible production are all examples of such a virtous cycle 

· a good idea that is past around not through law but through dissemination 

· lawyers may act to cross-polinate, by moving good ideas from one client to the next 

· Voluntary Corporate codes of conduct 

· increasingly common as a result of pressure from unions, consumer organizations, and human rights groups and in response to pressure from governments and NGOs 

· not legally binding and wholly voluntary 

· some say these codes of conduct should be made voluntary and their should be some way of "ratcheting up" enforcement mechanisms.  

· many of thsee codes are purely internal and can only be accessed by firm's own compliance bodies 

· very few involve independent third parties or neutral enforcement 

· range widely in their comprehensiveness and specificity  

· many are merely words on paper, others have produced ubstantive change 

· so not a replacement of labor legislation, but somehting. 

· Unions are making some contrbutions 

· both through national unions and international labour bodies, as well as ad hoc union allicance built around specific disputes 

· not much success in building solidarity across national boundaries 

· but some battle have been won 

· unions have been able to do on a small scale globally what they aspire to do on a large scale nationally 

· new social movements have a big impact 

· women, consumers, univesity students, environmentalists, etc.  

· often work with unions to arouse public indigantion against abusive labour practices.  and to bring pressure on retailers, investors, and governemnts.  

· hard to see how these things could come together to create a comprehensive system of global labour law, but this is basically how we eneded up with the "old system" 

· there was collective bargaining and labour law before the Wagner Act, and union-sponsred welfare funds before social security, and so on. 

· so it may be possible that these scattered points of progress may ultimately add up to the new labour law. 

