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Introduction to Conflict of Laws (a.k.a. Private International Law)

My Conflicts Glossary

Declaratory Judgment: where the court order takes the form of a "declaration of rights". 

· The court does not order anyone to "do anything".  

· It's a way of enforcing your rights before the extent of your rights are determined

Jurisdiction In Personam: Jurisdiction exercised against a person. 

· When a court exercises jurisdiction in personam, the court decides the legal position of a person ( that is, are they liable or not?

· The order of the court is an order that a person must follow

Jurisdiction In Rem: Jurisdiction exercised against a thing

· This is usually exercised in Admiralty Law (where you can sue a ship).

· When a court exercises jurisdiction in rem, the court decides the legal position of a thing ( that is, is the thing liable or not?

Lex domicilii:  the law of the domicile

Lex causae: the law governing the cause

Lex fori: the law of the forum

Res Judicata: Decides cause of action [note that a specific legal issue can be res judicata or an entire fact pattern or an entire action]. 

Service ex juris: service on a defendant who is outside the court's jurisdiction

What is Private International Law?

The world is composed of a number of different legal systems.  If you are like most people, you will interact with a number of different legal systems throughout your life (unless you're that weird hermit that has only lived your entire life in BC, only buys BC products, and only interacts with BC people). 

Private law involves individuals interacting with individuals.  See below for a discussion of Public law, which involves individuals interacting with governments.

So what happens when these different legal systems clash?
Courts in various states will, in certain circumstances, exercise jurisdiction over matters that may have originated in other states.  Therefore, in enforcing their legal rights, individuals need not be tied to the courts of the jurisdiction where the right arose.  Instead, they may choose a court which meets their needs.  This fosters mobility and a world economy.
But in order to prevent overreaching, the courts have developed rules governing and restricting the exercise of jurisdiction over extraterritorial and transnational transactions.

Private International Law (or the Conflict of Laws) is the set of rules developed for dealing with actions involving multiple jurisdictions.   

Note that the rules of private international law differ according to the deciding legal system. For example, a BC court will deal with international conflicts differently from a Quebec court. 

In Canada, the private sphere is generally governed by provincial laws. For our purposes, each province = a different legal system. To the BC court, Alberta is equally as foreign as China.

3 Standard Conflicts of Law Problems
(Judicial) Jurisdiction
When can a Court hear a case that is connected with some other jurisdiction?

Example: Can a BC court hear a case brought by a resident of California against a BC resident about a deal made in China?

This test for jurisdiction simpliciter prevents a court from unduly entering into matters in which the jurisdiction in which it is located has little interest.

Conversely, the doctrine of forum non conveniens allows a court to refuse to exercise jurisdiction where there is a more convenient or appropriate forum elsewhere. 
Jurisdiction generally involves an examination of procedure, and sometimes statute.  

Note that since Morguard, the courts will consider whether there is a "real and substantial connection" between the action and province of the deciding court in determining jurisdiction. If there is no R&SC, then the court cannot properly take jurisdiction.

Choice of Laws

Once a BC court has assumed jurisdiction, when can you ask a BC court to apply the law of another jurisdiction in your favour?

Example: A BC resident gets married in Las Vegas. They want their marriage recognized in BC. Is their marriage ceremony valid in BC?  

· Yes - because the ceremony is valid in Nevada. Nevada law is recognized in BC.

Example: A BC resident marries their first cousin in Las Vegas. They want to get divorced in BC now. Can they do so?  

· No. BC divorce law requires you to have a valid marriage first. Nevada doesn't permit first cousins to marry. Because their relationship is not valid in Nevada, the BC couple cannot get divorced in BC. Screwed! 

Enforcement of Foreign (extra-provincial) Judgments

What foreign judgments can be given legal effect in a local court?  Conversely, when will a local judgment be enforceable in a foreign court? 

Example: Can an Alberta creditor come to BC and access the machinery of court enforcement to enforce an Alberta judgment?

Enforcement generally involves an examination of procedure and sometimes statute. 

Note that since Morguard, the courts will also consider whether the originating court took properly restrained jurisdiction in deciding the action (that is, whether there was a "real and substantial connection" between the action and the originating court) in determining whether to enforce the judgment in the local court.

So a BC court can apply Quebec law to a BC lawsuit? Wacky!

The Governing Question in Private Law: Which forum's law applies to this situation? 

In private law, we are comfortable with applying foreign legal rules to a local action.  

Contrast this with the Governing Question in Public International Law (below) which only considers whether Canadian law applies to this situation. 

How have we approached Conflicts of Law jurisprudence? 

Canadian law was originally influenced by the English system.  However, English law has now been heavily modified by European Union law.  Canadian law has since moved away from the original English system and since 1990, the SCC has completely redeveloped conflicts in the Canadian context (Morguard). Note that Canadian courts do sometimes view the American Restatement as persuasive and comparative.

So what the heck is Public International Law?

Generally speaking, public law involves the exercise of government authority.  Whereas private law involves individuals interacting with individuals, public law involves individuals interacting with governments. 

We are comfortable applying foreign legal rules to adjudicate private conflicts, as these are private interactions between individuals

But when an issue of Public Law arises (i.e. tax or criminal law), we never apply foreign legal rules to adjudicate these conflicts. Nations simply cannot tolerate other nations asserting this sort of legal authority within their borders.

Similarly, Canadian Public Law may apply to actions that have occurred abroad.  For example, the Canadian government can tax a Canadian citizen's worldwide income.

But there are limits as to how far a country can assert its jurisdiction over citizens (or non-citizens) who have done things elsewhere.

The Governing Question in Public Law: Does Canadian law apply to this situation? 

Unless the Canadian government has made it clear that the Canadian statute will extend to foreign matters, you must interpret it as not applying to foreign matters.

General Public Law Rule: Canadian jurisdiction is limited to (1) crimes committed outside Canada, or (2) foreign matters with a sufficient connection to Canada.

See Hape where the Charter was held to be territorially limited to Canada (sketchy Turks and Caicos investment advisor charged with money-laundering; s.8 does not apply to RCMP searches conducted outside of Canada; s.24(2) applies to Canadian trials only). 

See also Air India v. Wiggins where criminal legislation was found to be applicable only within the UK (budgie birds die before reaching UK airspace; Air India acquitted of charges). 

R. v. Hape (2007) SCC 26

Facts: Hape was investment advisor who handled large sums of money for bad people. Hape charged with money-laundering in Canada. RCMP goes down to Hape's Turks & Caicos office. RCMP informs local police that they want to investigate Hape for money-laundering in Canada. T&C inspector accompanies them, and local police make it clear that RCMP is subject to local authority at all times. RCMP finds evidence in T&C which is entered into evidence at Hape's Canadian trial. Hape's lawyer argues that evidence was found in an unreasonable search under the Charter and should be excluded. Warrants that the police would've needed in Canada were not obtained - but the searches were proper according to T&C Islands. 

Issue: Does the Canadian Charter of Rights apply with respect to the extraterritorial RCMP police search in the Turks & Caicos?

Holding: 5-3-1 split, but all judges agreed that the evidence should be admitted. 

Analysis: Majority held that the issue was whether a Canadian court should apply a Canadian law to an extra-territorial event. When the RCMP go to the Turks & Caicos to conduct a search, they cannot be said to be acting under Canadian laws or authority because the Canadian government has no authority in Turks & Caicos.  The Turks & Caicos never agreed to the Charter, so the Charter does not apply in the Turks & Caicos. Therefore, the Charter did not apply to the RCMP's actions in the T&C (so no need to determine whether the Turks & Caicos search & seizure was unreasonable under s.8). But the Charter did apply to Hape's Canadian trial (so the Court could determine whether the admission of the evidence would lead to an unfair trial under s.24(2)). In this case, the admission of the evidence did not lead to unfairness.  

Ratio: Section 8 of the Charter is territorially limited. 

Air India v. Wiggins [1980] 1 WLR 815 (HL) (the "budgie" version of R. v. Hape)

Facts: Air India flew a cargo of 4000 budgie birds from India to the UK. The plane made a refueling stop in Bahrain. Upon arrival in London, all 4000 birds were dead. UK charged Air India with causing unnecessary suffering to the birds. 

Issue: How far does criminal legislation apply to events (in this case, budgie bird suffering) which occurred elsewhere?

Holding: Parliament intended to apply criminal legislation only within the UK. Whatever suffering there might have been, it was long over before the birds got into UK airspace. Air India was not guilty.

What happens where individuals seek to enforce foreign Public laws?

The general Conflicts rule is that foreign judgments relating to penal and revenue laws will not be enforced by a local court.  This idea relates to the idea that foreign judgments are enforceable only if they relate to the private sphere.  Public law foreign judgments will not be enforced.  

See Defences against Enforcement of Foreign Judgments (Penal, Revenue and Other Laws of a Public Nature) below for more details.

Theories of Conflicts of Law 

Note: I don't know if I have this section right…but Blom's exam doesn't have an essay/theory question, so it's probably not important to really get this point. In any event, I think it should read that the "will of local legislators handles interprovincial conflicts - but that how interjurisdictional conflicts are handled is the question of some debate.
There are 2 main theories governing the handling of interjurisdictional conflicts:

1) Logical system of rules - an internal set of rules governs all conflict situations

2) Will of local legislators - deciding conflicts is the will of local legislators 

Jurisprudentially, it is the will of local legislators which governs the handling of interjurisdictional conflicts [as there is no int'l legal system governing interjurisdictional conflicts].  However, within states [i.e. Canada, European Union, United States, etc], there is much harmonization between interprovincial laws.  This is not because the law is innately uniform, but because it is practical to make it uniform. But how interjurisdictional conflicts are handled is the question of some debate. 

Principles governing Conflicts of Laws

Allegiance

Legal persons owe an Allegiance to the laws of their home jurisdiction. You live there, so you are subject to their laws. 

Connection

There must be some Connection between the court's jurisdiction and the action and/or defendant that makes the action fair. Look at the transaction - where did it take place?

· How connected is the defendant to the jurisdiction?

· How connected is the claim to the jurisdiction?

· How connected is the plaintiff to the jurisdiction?

This principle allows the court to hear related claims [i.e. the BC court can hear actions against the Alberta gallery and the BC owner if related to the same piece of art].

The more connections there are, the more likely that the court will find jurisdiction.

Discretion to take jurisdiction

Common law courts consider 2 questions in an interjurisdictional case:

· Jurisdiction Simpliciter: Can the court take jurisdiction at all?

· Forum Non Conveniens: Should the court take jurisdiction or is there a more appropriate forum that should hear the case?

There are two elements to such jurisdictional decisions: Rules and Discretion (Muscutt).

Matter of Law: The R&SC test is a legal RULE, based on a fact-specific inquiry that ultimately rests upon legal principles of general application. 

· The R&SC test does not require that the jurisdiction be the only one with a R&SC – and it need not be the most R&SC either. 

· In the end, it all boils down to Order and Fairness.

Matter of Discretion: By contrast, the FNC test is discretionary and focuses upon the particular facts of the parties and the case. 

· The FNC doctrine provides a residual discretion to courts, even where R&SC test finds jurisdiction simpliciter. 

· The residual discretion provided by FNC suggests that the consideration of fairness and efficiency is NOT exhausted at the stage of assumed jurisdiction and that there is a need to consider these factors at the forum non conveniens, discretionary stage.

· FNC provides both (1) a significant control on assumed jurisdiction and (2) a rationale for lowering the threshold required for the R&SC test.

Enforcement

Substantive rules governing enforcement

· Was the procedure fair?

· Was there a real and substantial connection between the action and the Court issuing the judgment, such that the judgment is fair? (Morguard)

Procedure

· Statute - i.e. Enforcement of Canadian Judgments and Decrees Act
· At common law, you had the right to sue on a judgment as if it was a debt. 

Choice of Law

The law with the most connection to the action applies.  But foreign law is treated as a fact - so foreign law must be pleaded and proven like any other fact. If not proven, then the court will apply its own law.
· Matters of Procedure are governed by lex fori (the law of the forum)

· For example, rules regarding service are governed by the law of the forum.

· Matters of Substance are governed by lex causae (the law of the cause of action 

· For example, a tort action is governed by the place of the tort. 

· This raises Choice of Law issues.  

Note that Choice of Law is rarely argued today, since most legal systems are so similar.

Part I: Commencing a Proceeding in a Case Involving Extra-Provincial Elements

Existence of Jurisdiction In Personam

Introduction

Jurisdiction In Personam: Jurisdiction exercised against a person. 

· When a court exercises jurisdiction in personam, the court decides the legal position of a person ( that is, are they liable or not?

· The order of the court is an order that a person must follow

Jurisdiction In Rem: Jurisdiction exercised against a thing

· This is usually exercised in Admiralty Law (where you can sue a ship).

· When a court exercises jurisdiction in rem, the court decides the legal position of a thing ( that is, is the thing liable or not?

In Canada, a court may assert jurisdiction over an action if:

1) there is a real and substantial connection between the action and the province of the court (Morguard)

2) the defendant was present ("ordinarily resident") in the jurisdiction

3) the defendant submitted to the jurisdiction of the court

4) the defendant is connected to the jurisdiction by their actions

Note that the traditional methods of asserting jurisdiction are not cancelled out by the real & substantial connection test (Teja v. Rai).

Legal Capacity of the Parties ("Legal Personality")

Before a Court can decide that it has jurisdiction to hear a case, it must first determine whether the parties have the standing to launch an action in court.

Parties must have legal capacity in order to launch an action in court.  But only "legal persons" have standing to sue.  In order to possess these legal rights, you must be a legal person - whether (1) naturally or (2) by operation of law.  

Legal status is determined by the law of incorporation/constitution of the entity's home jurisdiction. Non-natural persons carry their status around with them, as derived from their home law.  If the entity is treated by its home jurisdiction as a separate legal entity, then it shall be treated as a separate legal entity in the local court. (Hamza, Mr. Hamza tries to screw Mrs. Hamza by sheltering money in Swiss organizations; Swiss orgs found to have legal status in Switzerland so they're able to bring an action in Alberta). 

But remember that these Conflicts rules are simply common law and can all be modified by statute.  Though the common law rule in Hamza allows foreign entities to have legal standing to sue if they have legal standing in their home jurisdiction, this common law can be overruled by statute, should the government wish to change this rule.

Individuals
· Domestic natural persons - automatically have legal status to sue, unless under some legal incapacity (i.e. minor, mental disability, etc)
· Foreign natural persons - automatically have legal status to sue, unless under some legal incapacity. Ignore the fact that they are foreign citizens. 

Corporations
· Domestic Corporations - have legal status to sue
· Foreign corporations - have legal status to sue if they have the legal status to sue in their home jurisdiction (where they are incorporated) (Hamza)
Non-Corporations

· Domestic Partnerships - are not a separate legal entity, so the partnership itself doesn't get legal status to sue
· Foreign Unincorporated Organizations - have legal status to sue if they are recognized in their home jurisdiction (i.e. via registration, etc) (Hamza)
Historical Note: The BC Business Corporations Act previously required extra-provincial corporations to register in a province in order to have standing to sue in BC. The current statute requires that "if a extra-provincial corporation carries on business in BC, it must register as an extra-provincial corporation" (s. 375).
· If no registration, the corporation might be liable to pay a fine. 

· However, the failure to register no longer bars standing to sue. 

· Acts of an extraprovincial corporation are still valid in BC, despite any lack of registration in BC.

· Registration in BC automatically subjects an extra-provincial corporation to the jurisdiction of BC courts, because the corporation gets a BC agent for service. 

International Assn of Science & Technology for Development v. Hamza (Alta CA 1995)

Facts: Matrimonial dispute b/t Mr. and Mrs. Hamza. Mr. Hamza sets up 2 Swiss organizations (IASTD & ISMC) registered in Switzerland to shelter his money. Mrs. Hamza wanted Mr. Hamza's money. 

· The 2 Swiss orgs apply for a declaration in Alberta court that the assets held in their names were their exclusive property, and that neither Mr. nor Mrs. Hamza had any legal title to their assets. (In reality, the action is brought by Mr. Hamza, but in the name of the Swiss orgs.)

· If awarded, this declaration would have made it more difficult for Mrs. Hamza to get her hands on Mr. Hamza's money. 

· Mrs. Hamza argued that these 2 Swiss orgs didn't have legal standing in Alberta, so that they couldn't seek this order.

Issue: When does a foreign entity have legal standing to sue in a local court? More specifically, do these 2 Swiss orgs have legal standing before the Alberta court, so that they can apply for this declaration? 

Holding: The 2 Swiss orgs have legal status in Switzerland, and therefore, they have legal standing to sue in Alberta court. In the end, however, the Swiss orgs' action was eventually struck out because they didn't put up security for costs [their letter of credit was deemed to be a fake security].

Ratio: Legal status is determined by the law of incorporation/constitution of the entity's home jurisdiction. 

· Non-natural persons carry their status with them, as derived from their home law. 

· Legal personality will be recognized if they possess that personality under their home jurisdiction.

· Procedure is governed by lex fori (the law of the forum)

· Substance is governed by lex causae (the law of the cause of action - i.e. a tort action is governed by the place of the tort. This raises Choice of Law issues.)

Analysis:

· In order to possess legal rights, you must be a person - whether (1) naturally or (2) by operation of law.
· What status do Albertan "persons" have in Alberta? 

· Domestic Natural persons - have legal status to sue, unless under some legal incapacity
· Domestic Corporations - have legal status to sue
· Domestic Partnerships - are not a separate legal entity, so the partnership itself doesn't get legal status to sue
· What status do foreigners have in Alberta?


· Foreign individuals - have legal status to sue (ignore foreign citizenship) 
· Foreign corporations - have legal status to sue if they have the legal status to sue in their home jurisdiction (where they are incorporated). 
· Foreign Unincorporated Organizations (read: non-corporations) - have legal status to sue if they are recognized in their home jurisdiction (i.e. via registration, etc)
· Ratio: If the entity is treated by its home jurisdiction as a separate legal entity, then it shall be treated as a separate legal entity in Alberta.
· Are the 2 Swiss entities (a "Society" and "Association") legal persons such that they can sue in their own name?

· The Swiss entities are quasi-incorporated in Switzerland. They are therefore given legal status in Switzerland under Swiss law. Evidence is produced of this.  Therefore, they are recognized as having legal status in Alberta.
· Follow-up: Even if the Swiss entities have standing to sue in Alberta, are they in a position to pay costs in Alberta? 
· Any foreign person who starts an action in Alberta can be asked to put up security in the event of potential defeat [to guarantee that they will be able to pay costs if they lose]
· The Swiss entities' claim was eventually struck out because they didn't put up adequate security for costs. 
· Note: Forget the passage in the case about procedure.  The judge was wrong!
· Remember this rule instead: 

· Procedure is governed by lex fori (the law of the forum ~ that is, the law of the court in which the claim is being heard).  
· Questions of Substance (deciding whether there was a breach of contract, negligence, property, status, etc) is governed by lex causae (the law of the cause
Practically Speaking: Asserting Jurisdiction simpliciter

Jurisdiction simipliciter rules govern when a Canadian court can assert jurisdiction to hear a case.  

Practically speaking, here's how to challenge jurisdiction simpliciter:

· Plaintiff wants to sue an out-of-province defendant.

· Plaintiff drafts pleadings. 

· But P needs to serve defendant ex juris. 

· P therefore wants to draft his pleadings with a statement of the ground on which P is serving ex juris
· What Rule of Court or provision of the Act is P serving under? 

· Example: In BC, Rule 13 governs service ex juris. 

· P then serves his writ on the Defendant without leave ex juris 

· D sees which ground he is being served under. Ack! D must then decide: 

· Does D do anything at all? Yes, because otherwise P will get a default judgment and that will definitely be enforced (Morguard)

· Can D challenge service on any of the following grounds?

1. It doesn't fit the rules of court [i.e. no tort committed in BC]

2. Even if service arguably complies with the rules, there is no R&SC with this case [i.e. no R&SC with BC]

· If D loses his challenge to jurisdiction simpliciter, D can then request that the court decline jurisdiction on the grounds of forum non conveniens (see Declining or Enjoining Foreign Proceedings below)

· Note that Rule 14 in BC allows a D to appear in court to challenge jurisdiction without actually submitting to the court's jurisdiction.
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Constitutional Standard

Morguard and Hunt held that jurisdiction is not unlimited, but is subject to a constitutional standard.

Jurisdiction must be "properly restrained" jurisdiction 

· Morguard: Use the real and substantial connection test for determining proper jurisdiction.

· Hunt: Don't take the R&SC test too literally. Look at whether taking jurisdiction is compatible with the principles of order and fairness.

Traditional Tests of Determining Jurisdiction

Prior to Morguard, the common law tests of determining jurisdiction were:

1) presence of defendant

2) situs of tort

3) submission

Note that the Morguard real & substantial connection test does not establish a new test which completely overrides the traditional tests of determining jurisdiction. The traditional tests are still good grounds for jurisdiction simpliciter. (Teja v. Rai)

Provincial Legislation

This new constitutional standard affects provincial legislation (i.e. rules of court regarding service ex juris and assumed jurisdiction). In BC, look at the CJPTA and Rules of Court (Rule 13 and 14).

Even if the statute says that the Court may take jurisdiction, those rules must still adhere to the Morguard constitutional standard. 

Note that the CJPTA, s.3 incorporates both the Morguard standard and the traditional common law tests of determining jurisdiction:

a) that person is the plaintiff in another proceeding in the court to which the proceeding in question is a counterclaim,

b) during the course of the proceeding that person submits to the court's jurisdiction,

c) there is an agreement between the plaintiff and that person to the effect that the court has jurisdiction in the proceeding,

d) that person is ordinarily resident in British Columbia at the time of the commencement of the proceeding, or 

e) there is a real and substantial connection between British Columbia and the facts on which the proceeding against that person is based.

Forum Non Conveniens

Note that even if the court finds that 

1) there is a Real & Substantial Connection,

2) the principles of Order and Fairness apply here and

3) the rules of court properly allow jurisdiction,

the court can still decline jurisdiction under the Forum Non Conveniens principle.

Slight Problem: By casting the constitutional mandate in functional terms, the SCC has held that it is appropriate for the court to take jurisdiction when it's fair to do so. This gets rather fuzzy ~ we end up with a bunch of overlapping rules that allow a court to assume or decline jurisdiction.  In the end, there is no bright line separating "real & substantial connection / order and fairness" and "forum non conveniens".  For example, see Duncan v. Neptunia for an example when the Court incorrectly blended the R&SC test and the FNC determination together.

Constitutional Dimensions of the Territorial Authority of Canadian Courts

Prior to Morguard, the common law was very restrictive in terms of when a court could (1) assume jurisdiction over a foreign action and (2) enforce a foreign judgment. 

The only grounds under which a Court could assume jurisdiction over a foreign action were:

1) presence of defendant in the jurisdiction

2) situs of tort

3) submission/attornment

Note that these traditional grounds are still good grounds for assuming jurisdiction. They have not been cancelled out by Morguard.

Some History: With regards to the enforcement of foreign judgments, these strict common law rules arose because the English courts were concerned about wacky foreign courts. Who knows what sort of law (if any) those foreigners had?  If indeed the foreign court was wacky, the English court felt that it was unjust to enforce a foreign judgment in England. 

However, in 1990, the SCC imposed a new constitutional standard to be applied to both (1) jurisdiction over and (2) enforcement of foreign judgments (Morguard re enforcement; Hunt expanded to jurisdiction simpliciter). 

Derived from the principles of Comity and Federalism, the new constitutional standard consisted of a full faith and credit rule. Practically speaking, the jurisdiction simpliciter test was expanded to allow courts to assume jurisdiction where there was a real and substantial connection between the action and the province of the deciding court.

Note that Morguard itself imposed this standard on the enforcement of foreign default judgments. Hunt expanded this constitutional standard to the assertion of judicial jurisdiction. Furthermore, Hunt established that Morguard was meant as a constitutional imperative. So don't get confused by the fact that Morguard only dealt with recognition on its facts.  It also applies to jurisdiction simpliciter (as per Hunt). 

Comity
The SCC held that conflicts rules should be governed by Comity - that is, the need to facilitate the movement of people, skills and wealth, consistently with order and fairness (Morguard). The principle of Comity explains why states recognize and apply foreign laws - they are a mutual concession as between states. 

Furthermore, conflicts rules should be judged by their "functional effectiveness" (Morguard).  Do they make sense in the modern world, where legal systems are fairly similar?  Do they facilitate the flow of wealth, skills and people in a fair and orderly manner?

Federalism
The principle of Comity as it applies to private interprovincial law must then be shaped to conform to the structure of the federal system (Morguard).

· Economic Unity - As a federal state, Canada is an economically united country.

· Right of free movement - Provincial boundaries shouldn't prohibit people (or judgments) from moving.

· Common market - Provinces are not permitted to erect barriers to interprovincial trade, so they shouldn't be permitted to deny enforcement of interprovincial judgments.

· Legal Unity - While the old conflicts rules arose to deal with "weird foreign colonial courts" that were far away and which dispensed sketchy justice, the current Canadian judicial system imposes a certain quality on Canadian judgments.  For example, Quebec doesn't need to worry about the BC court being a runaway court as it supervised by SCC (Hunt).
Full Faith and Credit

The combination of Comity and Federalism require that courts in one Canadian province must give full faith and credit to the judgments of another province/territory as long as that court has properly, or appropriately, exercised restrained jurisdiction in deciding the action (established as constitutional imperative in Hunt). 

This means that Canadian courts must enforce Canadian judgments if the originating court properly assumed jurisdiction. 

Real and Substantial Connection (R&SC)

A Court will have properly exercised jurisdiction when there is a “real and substantial connection” between the action and the province of the originating court (Morguard). 

But don't take the Real and Substantial Connection test too literally.  It is not a mechanical counting of the connections between the action and the province.  It is a functional analysis determining whether it would be in the interests of order and fairness for the court to take jurisdiction (Hunt).  

Note that there is a debate as to whether the Real and Substantial Connection test is one examining the "degree of connection" or "order and fairness" (Duncan v. Neptunia, Ontario judge thought R&SC test was about order & fairness; skipped over R&SC to find that Ontario was forum conveniens; and then held that because Ontario was forum conveniens, there was a R&SC with Ontario). 

Provincial Legislation (i.e. Rules of Court): Provinces cannot legislate to give themselves a broader jurisdiction than what is constitutionally permitted.  They must legislate only where there is a real & substantial connection between the aims of their legislation and the province.  Provincial legislation may therefore be both valid (because it is intra territorial legislation), but still be inapplicable to certain territorial actions (Hunt, Quebec blocking statute valid, but inapplicable to Canadian ligitation). 

Hunt reminds us that "Order and Fairness" also includes "Access to Justice". People should be able to bring actions where they live. If they live in BC, then the BC courts need to be able to effect justice by ordering documents and litigants to appear. Therefore, Quebec cannot pass a statue that makes that impossible.  Quebec's normal jurisdiction over their provincial activities must yield to the need to respect the legal system of another province which is exercising proper jurisdiction.
However, Spar suggests that the constitutional standard for assuming jurisdiction is not terribly demanding. Provinces are given a lot of leeway in legislating the definition of "real and substantial connection" via their Rules of Court (Spar, Quebec legislation allows jurisdiction if damages suffered in Quebec; legislation was okay).  See the Canadian Jurisdiction and Proceedings Transfer Act for the BC legislation governing assumed jurisdiction.

There is some question as to whether a Canadian court should consider the "real and substantial connection" test in deciding to assume jurisdiction over an international case.  Spar is the only SCC case we have where a Canadian court assumed jurisdiction over a case involving international conflicts.  The SCC said in dicta that the R&SC requirement should only apply in interprovincial conflicts.  If the constitutional limit on a provincial court's ability to assert jurisdiction is tied to the idea that the province cannot legislate extraterritorially, then the Morguard/Hunt constitutional limit should apply within Canada only. Blom thinks that the SCC was on crack when they said this dicta. In any event, the SCC found a R&SC with Quebec because the legislation said that "damage suffered in Quebec" created a R&SC. So circular!

In any event, the safety valve that protects against a Court wackily assuming jurisdiction is the forum non conveniens test which allows a court to decline jurisdiction even though its provincial legislation allows it to assume jurisdiction. 

Morguard applies to non-Canadian foreign judgments too

The Morguard rule seems to be premised on the heightened comity present in the Canadian federal state.  

However, later cases seem to establish that the Morguard rule applies to non-Canadian judgments as well. See Moses v. Shore Boat Builders where the Morguard standard was applied to see if the BC court could enforce an Alaskan judgment.. Also see Beals v. Saldanha where the majority (SCC) held that the Morguard standard also applies to US foreign judgments. 

What did this mean for Default Judgments?

An out-of-province default judgment is currently enforceable in another province if it was obtained in a court which exercised "properly restrained jurisdiction" ~ that is, if the action had a "real and substantial connection" with the forum issuing the judgment. 

By expanding the Jurisdictional Test, this completely changed the rules for default judgments.  Default judgments were not previously enforceable at common law because the defendant had not submitted/attorned to the foreign court's jurisdiction.  However, Morguard held that the presence of the defendant was not required, so long as there was a R&SC (note that this meant all prior foreign default judgments were now enforceable, subject to limitation periods).

Morguard Investments Ltd. v. De Savoye (1990) SCC

Facts: Morguard Investments lends money to X who buys property in Alberta. De Savoye assumes X's debt, but does not pay. DS moves to BC. Morguard wants its money.

· Morguard goes to Alberta court for an order of foreclosure against DS and wins.

· Note that an order of foreclosure is an "order affecting land". Orders affecting land can only be made in the jurisdiction which governs the land because the order affects the title of the land. Note that this is still the rule today. Therefore, only an Alberta court could make an order respecting land in Alberta. 

· For example, you could not ask a BC court to make an order respecting land in Alberta. 

· Morguard receives a two-part default judgment against De Savoye:

· Morguard receives an in rem judgment against De Savoye that the land be sold to pay off the debt.

· But the proceeds from the sale was insufficient to pay off the debt, so Morguard also received an in personam judgment against De Savoye

· Note that in personam judgments can be enforced by a foreign court ( in rem judgments cannot be enforced by a foreign court.  

· Note that neither DS nor his lawyer appeared in Alberta court

· A writ was served upon DS in BC via process server.

· In Alberta, in order to serve an out-of-province defendant, you needed to get leave from the Alberta court. 

· The court then examines whether your claim allows for service ex juris:

· i.e. if the claim is in respect of land in Alberta

· i.e. if there was a breach of contract in Alberta

· The court agrees that the claim fits service ex juris and issues a writ. 

· DS's lawyer advises DS to do nothing - because he thought that an Alberta default judgment couldn't be enforced against an out-of-province defendant who did not appear in court.

· So M gets its default in personam judgment against DS.  But how to enforce? 

· M could have sued DS again in BC, but this would've meant proving the case all over again (expensive!)

· Lenders' Council thought this was stupid and brought a constitutional challenge to the rule against enforcing out-of-province default judgments

· So M and the Lenders' Council try to get M's in personam Alberta judgment enforced in BC court.

· Trial judgment: Ruled in favour of the Lenders' Council

· Court of Appeal: Ruled in favour of the Lenders' Council by way of reciprocity: would the BC court have taken jurisdiction? If yes, the Alberta court was enforceable in BC.

· De Savoye appeals to SCC.

Issue: Constitutionality of the common law rule for enforcing foreign default judgments.
Holding: Unanimous decision in favour of Morguard (poor Mr. De Savoye!). 

· Decision was Retroactive ~ suddenly, all out-of-province default judgments were enforceable (subject to limitation periods)! As Blom says, they were like vampires rising out of the ground! Ack!
Ratio #1: The Constitution requires that courts in one province should give full faith and credit to the judgments of another province/territory as long as that court has properly, or appropriately, exercised restrained jurisdiction in deciding the action

Ratio #2: The Constitution requires that a court will have properly exercised jurisdiction when there was a “real and substantial connection” between the action and the province of the originating court.

· Therefore, an out-of-province default judgment is enforceable in another province if it was obtained in a court which exercised "properly restrained jurisdiction" ~ that is, if the action had a "real and substantial connection" (RSC) with the forum issuing the judgment. 
· By expanding the Jurisdictional Test, this completely changed the rules for default judgments. 

· Whereas judgments where the defendant appeared had always enforceable (via the principle of attornment), default judgments were previously not enforceable at common law because the defendant had not submitted to the foreign court's jurisdiction. 
Ratio #3: The Constitution requires that conflicts rules should be governed by Comity - that is, the need to facilitate the movement of people, skills and wealth, consistently with order and fairness. 

Analysis [La Forest]:

· Traditional Common Law Rules re Jurisdiction: Alberta court would only have had jurisdiction over DS, an out-of-province defendant, if:

· he had been present in the jurisdiction (Alberta) 

· he had submitted/attorned to the jurisdiction (i.e. by instructing his lawyer to appear on his behalf in Alberta)

· Traditional Common Law Rule re Enforcement of Foreign Judgments: BC court could only enforce a foreign judgment where the originating court had taken properly restrained jurisdiction, as per the traditional common law rules above ("presence" or "submission/attornment"). 

· Comity: The informing principle of Private International Law is Comity
· "'Comity' in the legal sense is neither a matter of absolute obligation, on the one hand, nor of mere courtesy and good will, upon the other.  But it is the recognition which one nation allows within its territory to the legislative, executive or judicial acts of another nation, having due regard both to international duty and convenience, and to the rights of its own citizens or of other persons who are under the protection of its laws…" (p.1096)

· Comity explains why states recognize and apply foreign laws

· It's a "mutual concession" between states and sovereigns, or the recognition which one nation allows within its territory to the laws of another territory

· Comity facilities the flow of wealth, skills and people across state lines in a "fair & orderly manner"
· Conflicts rules should be judged by their "functional effectiveness"

· Do they make sense in the modern world? 

· That is, do they facilitate the flow of wealth, skills and people in a fair and orderly manner?

· Constitutional Dimensions of Private International Law
· Previously, no one had considered the constitutional context of the law of conflicts. We just assumed that the traditional common law rules were fine.

· In Morguard, the SCC invented a brand new constitutional doctrine

· SCC was inspired by the "full faith and credit clause" in the American Constitution, which gave effect in one state to the laws of other states, provided that the judgment was consistent with "due process".
· SCC implies a "full faith and credit" clause into the Canadian constitution (note this doesn't actually happen until Hunt)
· Economic Unity - As a federal state, Canada is an economically united country.

· Right of free movement - Provincial boundaries shouldn't prohibit people (or judgments) from moving.

· Common market - provinces are not permitted to erect barriers to interprovincial trade, so they shouldn't be permitted to deny enforcement of interprovincial judgments.

· Legal Unity - Old 18th-century conflicts rules arose to deal with "weird foreign courts" ~ colonial courts that were far away ~ the quality of justice that was being dispensed in these foreign courts was sketchy. But in Canada, the nature of the judicial system (with the SCC as highest court) imposes a certain quality on Canadian judgments.

· Combining the Comity analysis and Constitutional analysis 

· The Principle of Comity as it applies to private interprovincial law must be shaped to conform to the structure of the federal Constitution

· Note that Morguard itself holds back on establishing a constitutional rule. It's not until Hunt that the SCC actually establishes the "full faith and credit" constitutional rule. 

· "Real and Substantial Connection"
· So what does this mean practically?

· The SCC develops a new test for establishing jurisdiction: A Court will have properly taken jurisdiction if there is a "real and substantial connection" between the action and the province of the court.

· This expands the means by which a Court may take jurisdiction.

· It also drastically changes the nature of default judgments ( whereas foreign default judgments were previously unenforceable under common law, Morguard allows a local court to enforce a foreign default judgment if the originating court found a real and substantial connection b/t the action and the court's province.

· Let's go back to Federalism: The SCC notes that provinces cannot legislate extraprovincially. However, the federal government has the authority to pass extraterritorial laws. Likewise, a province can enact legislation in the province which may have "incidental effects" outside the province, so long as the "pith and substance" is territorially connected to the enacting province. 

· This "real and substantial connection" rule is supported by the constitutional restriction of legislative power “in the province” (i.e. the CA, s.91/92 division). 

· See Churchill Falls and Imperial Tobacco for the "meaningful connection" rule [legislation is extraterritorial when it lacks a meaningful connection to the enacting province].

Hunt v. T&N PLC (1993) SCC

Facts: Purely constitutional case. Involved protracted asbestos litigation. 

· Appellant brought actions for damages in BC against respondent Quebec companies, alleging that exposure to asbestos produced and distributed by respondents caused the appellant to develop cancer. 

· When appellant served demands for the discovery of documents, the respondents refused to produce those documents, relying on ss. 2 & 4 of the Quebec Business Concerns Records Act. The Act blocked discovery of Quebec documents in litigation outside of Quebec.
· Trial judge dismissed appellant's applications for an order to compel discovery. 

· BCCA dismissed the appellant's appeal. 

· Appellants/plaintiffs appealed to SCC on grounds that the Quebec statute impeded the course of justice in BC, thus refusing to give full faith & credit to the BC discovery rules.

Issue: Is the Quebec blocking statute unconstitutional, such that it allows Quebec companies to refuse to comply with a discovery process lawfully initiated in connection with an action in BC?

Holding: Appeal allowed. Quebec statute invalid in relation to orders by Canadian courts (but not entirely void as it might still be valid in relation to non-Canadian orders). Respondents should produce the required documents for inspection. BC courts below erred in law in holding that they had no jurisdiction to rule on the constitutionality of the Quebec statute. 

Ratio: Hunt established these constitutional principles:

· Courts must enforce a Canadian judgment if there is a real and substantial connection with the province issuing the judgment (full faith and credit rule)

· Courts cannot take jurisdiction if there is not a real and substantial connection between the action and that court's province.

· But the R&SC test is a functional analysis involving order and fairness.

· It is not a mechanical counting of the connections b/t the action and the province.

· Provinces cannot legislate to give themselves a broader jurisdiction - they must legislate only where there is a real & substantial connection between the aims of their legislation and the province.

· Provincial legislation may be both valid (because it is intra territorial legislation), but still be inapplicable to certain territorial actions.

Analysis:

· Quebec law was enacted to block US court orders from being enforced in Canada
· SCC notes that it was not clear whether Morguard was a Conflicts decision or a Constitutional decision.
· But SCC holds that Morguard established constitutional imperatives, and therefore applies to both legislatures & courts
· Courts must (1) recognize foreign judgments with full faith & credit, and (2) refuse to take jurisdiction if there is no real & substantial connection to the province
· The traditional conflicts rules regarding "connection" are a good place to start. 
· But don't take "real and substantial connection" too literally. 
· It is not a mechanical counting of the connections b/t the action and the province. It is a functional analysis in determining whether there would be order and fairness for the court to take jurisdiction. 
· Quebec doesn't need to worry about the BC court
· It is not a runaway court, but instead a court supervised by SCC that is properly taking jurisdiction.
· This case is about Access to Justice. People should be able to bring actions where they live. If they live in BC, then the BC courts need to be able to effect justice by ordering documents and litigants to appear. Therefore, Quebec cannot pass a statue that makes that impossible. 

· Quebec's normal jurisdiction over their provincial activities must yield to the need to respect the legal system of another province which is exercising proper jurisdiction.
Spar Aerospace Ltd. v. American Mobile Satellite Corp (SCC) 2002

Note: Only SCC decision dealing explicitly with jurisdiction
· Recall that Morguard was a "recognition/enforcement of foreign judgments" case, and Hunt dealt with everything in dicta.

Facts: Quebec case involving Spar, an Ontario company with a Quebec plant. Spar's Quebec plant receives a contract from Hughes Aircraft to build the payload of a satellite for Motient. Motient blasts the satellite into space, and decides to test it. Motient hires Viacom and STS to conduct the tests, and Hughes Communications to monitor the testing. The testing fries the satellite payload. Hughes Aircraft tells Spar that it will not get its incentive payment for building the payload.

· Spar gets angry, and sues Motient (Virginia company), Viacom (Pennsylvania company), STS (New York), and Hughes Communications (California) in Quebec for messing up the satellite testing. 

· Defendants argue in Quebec court that Quebec doesn't have jurisdiction over the action, as the only connection to Quebec is Spar's Quebec plant.

· Plaintiff argues that Quebec has jurisdiction via Quebec Civil Code, Art.31.48 which gives 4 bases for jurisdiction in actions of a patrimonial nature:

1) Fault committed in Quebec

2) Damage suffered in Quebec

3) Injurious act occurred in Quebec

4) Contract obligation was to be performed in Quebec

Procedural History: QSC, QCA and SCC all agreed that there was a prima facie case made out on the pleadings, on the grounds that the reputation of Spar's Quebec plant had been damaged [even though the plant had since closed]. Therefore, there was damage in Quebec.

Issue: Is Art.31.48 of the Quebec Civil Code too broad in that it violates the constitutional mandate set in Morguard and Hunt by allowing jurisdiction despite a lack of a real and substantial connection to Quebec? 

· Note that prior to Spar, a number of Ontario courts had declined jurisdiction even though the person suffering damage had lived in Ontario

Holding: Appeal dismissed. Quebec scheme for jurisdiction is valid. 

Analysis [LeBel]: 

· Not sure that the Real & Substantial Connection test even applies here, as this is an international case rather than an interprovincial case. 

· SCC indicated that comity b/t provinces is considerably more powerful than comity between nations.

· However, by passing the Quebec Civil Code, the legislature of Quebec clearly gave its own gloss to the definition of a Real and Substantial Connection

· Each ground in Art.31.48 was designed to ensure that there was a Real & Substantial Connection to Quebec.

· Essentially, the SCC is allowing the provinces to have a lot of leeway in defining a "real and substantial connection" via legislation

· Forum Non Conveniens = Safety Valve: Even if the Art.31.48 grounds in the abstract don't have a real and substantial connection, there is a safety valve in the Civil Code because the court can still decline jurisdiction on the grounds of forum non conveniens. 

· Note that the American companies had also argued forum non conveniens 

· However, Quebec Code held that when declining jurisdiction on the basis of FNC, the "court may exceptionally decline jurisdiction" ( it must be an extreme case before a Quebec court can decline jurisdiction. Quebec FNC rule is therefore much more limited than traditional common law rule

· Furthermore, the fact that the Defendants were spread around the US meant that there was even less of a case for taking jurisdiction away from Quebec.

· Note that in the Common Law, FNC is much less extreme ~ courts can generally decline jurisdiction if they see fit. 

Ratio: Suggests that the constitutional standard for jurisdiction is not terribly demanding. Provinces are given a lot of leeway in legislating the definition of "real and substantial connection". The safety valve is the forum non conveniens test which allows a court to decline jurisdiction even though its provincial legislation allows it to assume jurisdiction. 

Statutes governing the assertion of Jurisdiction 

In BC, we use the CJPTA to determine when a court may assume jurisdiction (or has "territorial competence") over a foreign action.  We also use the Civil Rules of Court to determine when a plaintiff may serve a defendant ex juris and when a defendant may appear in court to challenge jurisdiction without actually submitting.

Court Jurisdiction & Proceedings Transfer Act, BC

s. 3
[In Personam Actions] A court has territorial competence in a proceeding that is brought against a person [defendant] only if 

(a) that person is the plaintiff in another proceeding in the court to which the proceeding in question is a counterclaim,

(b) during the course of the proceeding that person submits to the court's jurisdiction,

(c) there is an agreement between the plaintiff and that person to the effect that the court has jurisdiction in the proceeding,

(d) that person is ordinarily resident in British Columbia at the time of the commencement of the proceeding, or 

(e) there is a real and substantial connection between British Columbia and the facts on which the proceeding against that person is based.

The CJPTA does not alter the common law rules, and is true to the Morguard ideal of Real & Substantial Connection.

Consent (counterclaim, submission, consent)

The first 3 provisions are lifted from the common law principles regarding consent
· s.3(a) - If you start a lawsuit in BC, the BC court also has jurisdiction to hear a counterclaim against you.

· s.3(b) - If the defendant submits to the BC court's jurisdiction [by appearing in court, or filing a statement of defence], then the BC court has jurisdiction to hear the action. Note that Rule 14 allows a D to still argue jurisdiction while appearing in court (just in case the court doesn't accept the jurisdiction argument).

· s.3(c) - Parties may agree by contract that the BC court will have jurisdiction. 

Ordinarily Resident 

The 4th provision tweaks the common law principle which had held that "presence" was required for jurisdiction (cancels out the "tag" principle). 

· s.3(d) - If the D is ordinarily resident in BC, then the BC court has jurisdiction. It's not enough for D to stop in BC for a few hours b/t flights.

· Corporations: A corporation is ordinarily resident in BC if 

(1) it has (or must have) a registered office in BC [i.e. a branch office]

(2) if the corporation has an address registered for service

(3) nominated an agent for service

(4) place of business in BC, etc, etc, etc. 

Real and Substantial Connection

The 5th provision is the statutory formulation of the Morguard constitutional principle. 

· s.3(e) - Codifies the Real & Substantial Connection test within the legislation. Drafters wanted to give the R&SC test more substance, so they put in s.10 a bunch of presumed Real and Substantial connections.

· s.10 - supposed to cut down on litigation over Jurisdiction by establishing presumptive situations where a R&SC exists. By and large, they are derived from the categories of traditional claims that were grounds for service outside jurisdiction before Morguard. 

Applying the CJPTA to Spar: you would find that the court properly took jurisdiction:

1) Consent? No one consented.

2) Ordinarily Resident? As far as we know, none of the American defendants had a registered office, agent, etc in Quebec. Therefore, Ds weren't ordinarily resident.

3) Real and Substantial Connection? 
a. Presumed RSC under s.10? Claim concerns a tort committed in Quebec (contractual economic loss?) ~ the tort's location is where it has a real and substantial connection. ( So circular!

b. Based on the Facts? Damage occurred in Quebec, therefore, there was was a real and substantial connection to Quebec. 

BC Civil Rules of Court

Rule 13

You can serve anyone, without leave, where one of the CJPTA, s.10 categories apply (presumed R&S connection). 

Rule 14

D is allowed to appear in court to challenge jurisdiction without having submitted.   

Common Law Rule: Defendant's Submission (Attornment) to the Jurisdiction

A Court may properly take jurisdiction over a defendant who has submitted to the jurisdiction of the court (Teja v. Rai, bad driver submits to BC court, but accident victim wants action heard in Washington state where accident occurred; Washington declines jurisdiction on FNC; BC court holds that BC make take jurisdiction because of submission). 

This traditional test for determining jurisdiction (submission) was not cancelled out by Morguard.  It is still a good ground for determining jurisdictional simpliciter (Teja).

However, note that although the CJPTA allows the court to have territorial competence if D submits to their jurisdiction, you can still argue a lack of real and substantial connection between the action and the Court's province. 

Teja v. Rai (2002) BCCA

Facts: Respondent (Rai) was the driver of a car registered in British Columbia when it was in a single car accident in the state of Washington. Two passengers were killed. The applicants (Teja), who were the spouses of the deceased, wanted to sue in Washington State - because that's where the accident happened, and greater damages were allowed in Washington than in BC (so that’s why the greedy bastards filed there).

· Applicants bring an action against the respondent in Washington claiming damages arising out of the fatal accident.  

· Note that the only issue to be determined on its merits was the question of quantum ( Respondent admitted liability, but argued that the question of damages (how much money do the Applicants get) was better decided by in BC.

· At the time of the accident, the parties and the deceased resided in British Columbia. The respondent had subsequently moved to Washington, but was willing to accept service in BC and attorn to the BCSC if the applicants brought an action in BC. 

· Respondent brings a forum non conveniens motion in Washington court, on the grounds that the BC court would be a more appropriate forum. 

· Washington court dismisses the action on the basis of forum non conveniens, provided that the respondent submit to the jurisdiction of BC and accept jurisdiction by the court. Note that the court also required the Respondent to admit liability before staying the action in Washington.

· So, the Respondent wins the first battle ( she gets the Washington court to deny jurisdiction on the basis of forum non conveniens
· But ( will the BC court accept jurisdiction?
· The applicants thus bring an application in BC for a declaration that the BC court does not have jurisdiction simpliciter over the action

· BC chambers judge dismisses the application, holding that there was a real and substantial connection between the parties, the action and the province – b/c (i) deceased was BC resident; (ii) spouses and their counsel were BC residents; (iii) respondent was BC resident at time of accident, though now lived in Washington; (iv) respondent attorned to BC jurisdiction and (v) vehicle was registered in BC at time of accident – the only anomaly was that the accident itself occurred in Wash. 

· Applicants appealed and said that the place of the accident was the only factor.

Held: Appeal should be dismissed. BC court accepts jurisdiction to hear the action. 

Ratio: Morguard real & substantial connection test does not establish a new test which completely overrides the traditional tests of determining jurisdiction. The traditional tests (presence of defendant, situs of tort, and submission) are still good grounds for jurisdiction simpliciter. 
Analysis: 

· The R&SC test used to determine jurisdiction simpliciter has not supplanted the old test. 

· If the Court has power over the defendant by reason of (1) the presence of the defendant in the jurisdiction or (2) the defendant's voluntary submission to the authority of the court, the Court has jurisdiction over the matter.

· R&SC test includes the traditional elements (power over the defendant, situs of the tort, and place of performance of the contract) as relevant connecting factors.

· R&SC test was developed for non-traditional situations, to take into account of constitutional limits on a court’s reach, and to make coherent rules for assuming jurisdiction, enforcing judgments and granting anti-suit injunctions. 

· It does NOT establish a new test that overrides the traditional tests.

· Rather, the new test is seen as including the traditional elements as relevant connecting factors, including the presence of the D in the territory of the court and the situs of a tort
· In this case, the court took into account the respondent's voluntary submission, but did not give unwarranted importance to her choice of forum and lesser weight to the applicants' choice. Any unfairness to the applicants arose not out of the respondent's preference, but out of the action of the Washington court. 

· Cannot raise forums non conveniens once the defendant has submitted.

Common Law Rule: Persons connected to the jurisdiction by presence or residence
Natural Persons

A Court may assert jurisdiction over a natural person who is "present" in their jurisdiction.

According to the CJPTA, "presence" has been defined as "ordinarily resident" (s.3(d)).  Ordinary residence is required to establish a real and substantial connection b/t the defendant and the province. 

Temporary Presence Insufficent: This cancels out the "tag" principle ( it's not enough for a defendant to be temporarily present in the jurisdiction in order for the court to assert jurisdiction. (Maharanee of Baroda, woman serves con man while at horse races)

Maharanee of Baroda v. Wildenstein (1972) CA

Facts: Both M and W are Parisian big wigs by residency. M's son checks out W's artwork and likes it. M buys some art from W personally. M puts the artwork up for auction only to find out that her painting is a worthless fraud! M launches an action against W in England. M waits until she sees W at an English horse races, and serves W on the spot. W wants the issue heard in Paris, whereas M wants it heard in London

Holding: M wins the jurisdiction argument. Case is to be heard in England. 

Lord Denning: Establishes the "tag" rule: if you can catch and serve your D while on British soil, the English court has jurisdiction over the matter served.

· It might be different if the D is served outside the jurisdiction … or if M had already started a process on W in Paris (but she had not).

· Remember that an interjurisdictional conflict raises two questions:

· Jurisdiction Simpliciter: Can the court assert jurisdiction at all?

· Declining Jurisdiction: If the court can assert jurisdiction, should the court decline jurisdiction on basis of forum non conveniens?

· In deciding not to decline jurisdiction on the grounds of FNC, Denning applied the old, strict rule

· You only oust jurisdiction if it was "oppressive/vexatious" to continue the action.

· "This may be forum shopping, but England is a good place to shop!"

Dedmund Davies J: M's actions may have been in bad form, but the service of the writ was legal, “even though it may have ruined his day at the races.”

Ratio: This case is just fun, but the law isn't good anymore. The FNC rule is way broader now plus the "tag" principle has been cancelled out by the CJPTA "ordinarily resident" rule. 

Note: Today, P would argue that D is ordinarily resident in the UK because he has an office there. D would argue that UK is forum non conveniens on the grounds that the evidence was mostly in France, French law should've been applied, etc. At the time of this decision, however, FNC was not as helpful to defendants as it is today. The courts would only have granted a stay if continuing the action was "oppressive" or "vexatious". 

Artificial Persons

See CJPTA, ss.3(d), 7-9 for definitions of "ordinary residence" for corporations (s.7); partnerships (s.8); and unincorporated companies (s.9). Any corporation that does business regularly in BC will be subject to the BC court's jurisdiction. 

Common Law Rule: Persons connected to the jurisdiction by what they did

How does a non-resident defendant who has not submitted to the jurisdiction stay out of court?  

Alternatively, if you are the Plaintiff, can you serve a D who is outside the jurisdiction, but has a connection to the jurisdiction solely by their actions?  How do you establish whether there is a real & substantial connection between the D and the forum?

And should that determination be made on the basis of the pleadings or on the evidence? 

General Rule re Product Liability Actions (Moran v. Pyle)

Where a foreign defendant carelessly manufactures a product in a foreign jurisdiction which 

· enters into the normal channels of trade,

· where he knows or ought to know that as a result of his carelessness a consumer may well be injured, and

· where it is reasonably foreseeable that the product would be used or consumed where the injured person used or consumed it, 

then the forum in which the damage was suffered is entitled to exercise jurisdiction over the foreign manufacturer.

By tendering his products in the market place directly or through normal distributive channels, a manufacturer ought to assume the burden of defending those products wherever they cause harm as long as the forum into which the manufacturer is taken is one that he reasonably ought to have had in his contemplation when he so tendered his goods (Moran v. Pyle, electrician killed by faulty lightbulb made outside province; lightbulb manufacturer liable for damages despite not being ordinarily resident in province).

This is a great rule!  Use it to establish jurisdiction when you want to sue a foreign defendant who has produced a crappy product.  

Moran v. Pyle National (Canada) Ltd (1973) SCC

Facts: Moran, an electrician, is killed in Esterhazy, Saskatchewan while removing a spent light bulb manufactured by defendant-respondent Pyle. Stupid light bulb fixture!

· Plaintiffs-appellants (Moran's family) claim that Pyle was negligent in the manufacture of the bulb and negligent in failing to properly check the bulb before it left its plant for sale and distribution. 

· Pyle does not carry on business in Saskatchewan and has no property or assets in Saskatchewan

· All of the company's manufacturing and assembling operations take place in the Ontario with components being manufactured either in Ontario or US

· Pyle sells all of its products to distributors and none directly to consumers. 

· Pyle has no salesmen or agents within Saskatchewan. 

· Plaintiffs want the action heard in Saskatchewan

· But Ont. is the “place of acting” (making lights) and Sask is the “place of accident” (electrocution).

Issue: Whether the pleadings disclosed a tort committed in Saskatchewan, such that service ex juris was possible.

Holding: Moran wins jurisdiction argument. Action to be heard in Saskatchewan. 

Ratio: Where a foreign defendant carelessly manufactures a product in a foreign jurisdiction which 

· enters into the normal channels of trade,

· where he knows or ought to know that as a result of his carelessness a consumer may well be injured, and

· where it is reasonably foreseeable that the product would be used or consumed where the injured person used or consumed it, 

then the forum in which the damage was suffered is entitled to exercise jurisdiction over the foreign manufacturer.

By tendering his products in the market place directly or through normal distributive channels, a manufacturer ought to assume the burden of defending those products wherever they cause harm as long as the forum into which the manufacturer is taken is one that he reasonably ought to have had in his contemplation when he so tendered his goods. 

Analysis:

· The previous caselaw on "where a tort is committed" was "beautifully contradictory"

· The courts had to consider whether a tort was committed in the "place of acting" or the "place of accident".
· SCC is unhappy with both theories and wants a rule that recognizes the important interest a State has in protecting a person who has suffered injuries within its territory. 

· In determining the locus of a tort, the courts should be wary of a too arbitrary and inflexible application of rigid rules. Instead, the courts should determine whether the plaintiff is alleged to have been "substantially affected" within the jurisdiction.

· New Rule: where a foreign defendant carelessly manufactures a product in a foreign jurisdiction which 

· enters into the normal channels of trade,

· where he knows or ought to know that as a result of his carelessness a consumer may well be injured, and

· where it is reasonably foreseeable that the product would be used or consumed where the injured person used or consumed it, 

· then the forum in which the damage was suffered is entitled to exercise jurisdiction over the foreign manufacturer.

· Therefore, a forum may permit service ex juris in the case of an action founded on a tort committed within the jurisdiction. 

· This broader new rule recognizes that the purpose of negligence as a tort is to protect against carelessly inflicted injury and that the predominating element is 
"damage suffered". 

· By tendering his products in the market place directly or through normal distributive channels, a manufacturer ought to assume the burden of defending those products wherever they cause harm as long as the forum into which the manufacturer is taken is one that he reasonably ought to have had in his contemplation when he so tendered his goods. 

· This is particularly true of dangerously defective goods placed in the interprovincial flow of commerce

Determining Jurisdiction on the Basis of Pleadings or Evidence

The Court may look at the strength of the case to determine jurisdiction (Armeno, Indonesian mine contract not frustrated by Ds).

P must only show a good arguable case to establish jurisdiction simpliciter. P need not submit affidavit evidence unless (1) D puts in issue jurisdictional facts or (2) D challenges merits of the claim on the grounds that it is "tenuous claim". (Furlan, people sue pipe resin manufacturers; defendants only claim they weren't negligent; plaintiffs still had good arguable case; service ex juris allowed).  

Good Arguable Case
· Does not mean a prima facie case

· A good arguable case can be determined solely on the pleadings

· If the alleged facts constitute a tort committed in the jurisdiction, then a good arguable case has been made out.

Exceptions (when a plaintiff must submit affidavit evidence)
A non-resident defendant can successfully set aside service ex juris by submitting affidavit evidence which is uncontradicted by the plaintiff, such that the plaintiff no longer has a good arguable case.  

To get around this, the plaintiff should ensure that they respond to any affidavit evidence submitted by the defendant which challenges the merits of their case (or the jurisdiction). 

Jurisdictional Facts

If D wants to put in issue jurisdictional facts (that is, they deny that the alleged facts happened where they are said to have happened), then the P is entitled to submit affidavit evidence that counters D's argument. 

D has this burden - P is entitled to rely on the pleadings unless D challenges jurisdictional facts. 

Tenuous Claim

If D wants to put in issue the merits of the case, then D may submit affidavit evidence that the P only has a "tenuous claim".

Note that assertions of a "tenuous claim" rarely occur.  But if they do, then P must submit affidavit evidence to challenge D's claim.

See also Armeno where the defendant submitted affidavit evidence that challenged the plaintiff's claim that a tort had occurred.  Because the plaintiff failed to contradict the defendant's evidence, the Court held that the plaintiff had not established that a tort had occurred and thus the Court could not assert jurisdiction over the defendant.

Furlan v. Shell Oil Co. (2000) BCCA

Facts: Another product liability case, but this time involving a class action suit (Conflicts Law loves class actions!). People's plastic pipes kept bursting. Plaintiffs sued the resin manufacturers on the grounds that the defective resin caused harm in BC and that the manufacturers had a duty to warn about the bad resin. 

· Defendants had no presence in BC. Resin was all produced outside BC, but pipes were all manufactured in BC.

· Defendants served ex juris on the grounds that (1) a tort was committed in BC and (2) a claim arose out of goods and merchandise supplied/sold in BC. 

· Defendants applied to have service ex juris set aside, on the grounds that class plaintiffs had not submitted affidavit evidence to support allegations of negligence. 

· Chambers judge (1) set aside service ex juris, but (2) dismissed the application to decline jurisdiction

· Defendants appealed

Issue: Must service ex juris be determined on the evidence, or simply on the pleadings?
Holding: Appeal dismissed.  P made a good arguable case and none of the essential facts were undercut by the D's affidavit evidence.

Ratio: P must only show a good arguable case to establish jurisdiction simpliciter. P need not submit affidavit evidence unless (1) D puts in issue jurisdictional facts or (2) D challenges merits of the claim on the grounds that it is "tenuous claim". 

Analysis: 

· The plaintiff's job is to put before the court a "good arguable case".

· Good Arguable Case:
· Does not mean a prima facie case

· A good arguable case can be determined solely on the pleadings

· If the alleged facts constitute a tort committed in the jurisdiction, then a good arguable case has been made out.

· Exceptions
1. Jurisdictional Facts: If D wants to put in issue jurisdictional facts (that is, they deny that the alleged facts happened where they are said to have happened), then the P is entitled to submit affidavit evidence that counters D's argument. 

· D has this burden - P is entitled to rely on the pleadings unless D challenges jurisdictional facts. 

2. Tenuous Claim: If D wants to put in issue the merits of the case, then D may submit affidavit evidence that the P only has a "tenuous claim".

· Will rarely happen. 

· If this occurs, then P may submit affidavit evidence to challenge D's claim.
· Applying the rule to the facts of this case
· Moran v. Pyle holds that if one negligently manufactures something that eventually finds its way into the channels of BC trade and causes damage to users of your product in BC, a tort is therefore committed in BC.

· If the facts are as alleged, then there is a tort committed in BC.

· The defendants' affidavit evidence did not put in issue (1) jurisdictional facts or (2) the merits of the P's case. 

· D only denied that they were negligent ( that was not enough to require P affidavit evidence.

· Therefore, P had no obligation to submit affidavit evidence in reply. 

· The Chambers judge was right to refuse to set aside service ex juris. 

AG Armeno Mines & Minerals v. Newmont Gold Co. (2000) BCCA

Facts: Armeno (plaintiff) made a deal with PTPI to buy their minority stake in an Indonesian mine. The contract was made in BC and governed by BC law. Armeno sued PTPI in BC.  PTPI did not defend, therefore Armeno proceeded to default judgment against PTPI. 
· Armeno is worried that PTPI has no money, so Armeno asks BC court for leave to add Newmont (majority stakeholder) as defendant on grounds that Newmont had induced PTPI to breach the contract.
· PTPI argues that BC has no jurisdiction because (1) Newmont wouldn't let PTPI sell their minority share and (2) Indonesian law didn't let PTPI sell their share, therefore there was no breach of contract and no tort committed. If no tort committed, then service ex juris is not permitted.
· PTPI/Newmont apply for a declaration that the BC Court has no jurisdiction or should decline jurisdiction. They succeed on the grounds that Armeno failed to establish jurisdiction on evidentiary grounds, and that the existence of Newmont's right of consent was undisputed.
· Armeno appeals.
Issue: Was there a tort committed, and if so, was that tort committed in BC?

Hold:  Armeno's appeal dismissed.  Armeno hadn't raised a good arguable case that there was a tort at all, therefore the Court could not take jurisdiction over Newmont.  Service ex juris was properly set aside.  

Analysis:

· The Court may look at the strength of the case to determine jurisdiction.

· BCCA notes that the plaintiff's pleadings assert that there was a tort committed in BC and that there was a real & substantial connection to BC

· But Newmont had challenged the plaintiff's pleadings by submitting affidavit evidence that the sale had been frustrated by Indonesian law and not by any action of their own.

· Armeno did not submit affidavit evidence challenging Newmont's position

· Therefore, there was uncontradicted evidence before the court that the sale was frustrated, which means there was no breach, and therefore no tort committed

· So the court still sets aside the service ex juris, which effectively kills the on.

Ratio: A non-resident defendant can successfully set aside service ex juris by submitting affidavit evidence which is uncontradicted by the plaintiff, such that the plaintiff no longer has a good arguable case.  To get around this, the plaintiff should ensure that they respond to any affidavit evidence submitted by the defendant which challenges the merits of their case (or the jurisdiction). 

Factors to use in determining whether there is a Real and Substantial Connection between a foreign defendant and the forum

Comparing the BC approach (Furlan) to the Ontario approach (Muscutt)

BC

In BC, a plaintiff only needs to make a "good arguable case" that their action fits within the CJPTA, s.10 presumed R&SC grounds.  If their case does not fit within s.10, then the court will simply look at whether there is a "minimal real and substantial connection" between the action and the province of the court (Furlan).


In particular, the court will examine (1) the connection between the forum and the plaintiff's claim and (2) the connection between the forum and the defendant.

The analysis in BC is not as comprehensive as the Ontario approach in Muscutt. Note that it doesn't take much to get beyond the minimum R&SC test to establish jurisdiction simpliciter (unless the only connection is that the plaintiff lives in BC). 

Note that in determining jurisdiction, the Courts will also look at whether there was a real and substantial connection between the forum and the defendant or subject matter (Syncrude, plaintiff sued in BC for wrongful dismissal by Alberta defendant; malingering was cause for dismissal; malingering occurred in BC; therefore R&SC between BC and action). 

Ontario

If there is a dispute re: jurisdiction in Ontario, you must go through the Muscutt 8 factors to determine jurisdiction simpliciter (Ontario guy gets into car accident in Alberta; moves back to Ontario and sues in Ontario; action allowed b/c R&SC found b/t Ontario and action).

1. The connection between the forum and the plaintiff's claim; 

· Forum's interest in protecting the legal rights of its residents in litigating claims against tortfeasors 

· An important interest in injuries suffered by persons within a court's territory

· Conversely, Courts have little interest in allowing claims where the connection is tenuous 

2. The connection between the forum and the defendant; 

· Where D has done anything within the jurisdiction that bears upon the claim, the case for assuming jurisdiction is strengthened
3. Unfairness to the defendant in assuming jurisdiction; 
· The burden is on D to show unfairness. This hinges largely on the reasonable expectations/foreseeability of a D in the circumstances.
4. Unfairness to the plaintiff in not assuming jurisdiction; 
· Principles of order and fairness dictate that a plaintiff should have access to the courts in their home jurisdiction.
5. The involvement of other parties to the suit; 
· Important to avoid multiplicity of proceedings & risk of inconsistent results

6. The court's willingness to recognize and enforce an extraprovincial judgment rendered on the same jurisdictional basis; 
· Every time a court assumes jurisdiction in favour of a domestic P, the court establishes a standard that will be used to force domestic Ds who are sued elsewhere to attorn to the jurisdiction of the foreign court or face enforcement of a default judgment against them. This principle is fundamental to approach in Morguard/Hunt and may be seen as self-imposed constraint inherent in the R&SC test. If the court is unwilling to recognize/enforce an extra-provincial judgment rendered on same jurisdictional basis that it is being requested to take, it should not assume jurisdiction in the first place
7. Whether the case was interprovincial or international in nature; 
· As per Morguard/Hunt, it appears that assumption of jurisdiction is more easily justified in interprovincial cases than in int'l cases due to Cdn federalism.

8. Comity & standards of jurisdiction/recognition/enforcement prevailing elsewhere. 
· Mostly applicable in int'l cases – helpful to consider int'l standards (particularly rules governing assumed jurisdiction & the recognition/enforcement of judgments in D's location)

· Not as important in interprovincial matters – since the standard is assumed to be the same re jurisdiction/recognition/enforcement within Canada.

Those 8 factors all flow logically from Morguard (order and fairness as being part of finding a real and substantial connection). But the problem with the Muscutt decision is that it makes the R&SC (jurisdiction simpliciter) test look a lot like the test for forum non conveniens. However, Muscutt is not a controversial case, though it has never been adopted by the BCCA or SCC.

Note that if you followed Duncan v. Neptunia (OntSCJ, 2001), you could also use the following factors to determine whether there was a Real and Substantial Connection. In Duncan, the Ontario Superior Court judge felt that the R&SC test was about "order and fairness". He skipped over the R&SC test, and found that Ontario was forum conveniens based on the following factors.  He then found that because Ontario was forum conveniens, there was a R&SC with Ontario. So circular! In any event, here are the factors he considered: 

· the place where the contract was made, 

· the applicable law of the contract, 

· the location where the majority of witnesses reside, 

· the location of key witnesses, 

· the place where the bulk of the evidence will come from, 

· the jurisdiction in which the factual matters arose, 

· the residence or place of business of the parties, and 

· the loss of juridical advantage. 

Duncan (Litigation Guardian of) v. Neptunia Corp. (Ont. S.C.J. 2001)

Facts: Plaintiffs are family of a man who died in Ontario, after suffering gas poisoning at his Beijing apartment where he was living while working at Neptunia's Chinese plant.

· P’s dependants bring an action for damages against Ds Ontario Rules of Court which allow a party to serve a D ex juris "if the proceeding consists of a claim for damage sustained in Ontario arising from a tort wherever committed".

· Most of the witnesses resided in Ontario or otherwise outside China. 

· Neptunia applied to stay the action on the grounds that (1) there is no R&SC with Ontario and (2) Ontario was FNC .

· Trial judge dismisses Neptunia's motion.  Neptunia appeals.

Held: Neptunia's motion is dismissed.  Not much connection to Ontario, but it is enough. 
Ratio: Though this case uses these factors to determine FNC, you could use them in determining a R&SC if you thought the R&SC test was about determining order and fairness. Under the FNC test, the Court should consider a number of factors, including:

· the place where the contract was made, 

· the applicable law of the contract, 

· the location where the majority of witnesses reside, 

· the location of key witnesses, 

· the place where the bulk of the evidence will come from, 

· the jurisdiction in which the factual matters arose, 

· the residence or place of business of the parties, and 

· the loss of juridical advantage. 

Analysis:

· Note: While the tests for jurisdiction and FNC must be kept separate and distinct, the factors they consider do overlap. 

· There is some question as to whether Rule 17.02(h) meets the R&SC test.  

· However, the OntCA holds that if a minimum connection to Ontario exists, the Ontario court should assume that it has jurisdiction, but then move on to consider whether another forum would be more appropriate (under the FNC test).

· Under the FNC test, the Court should consider a number of factors, including:

· the place where the contract was made, 

· the applicable law of the contract, 

· the location where the majority of witnesses reside, 

· the location of key witnesses, 

· the place where the bulk of the evidence will come from, 

· the jurisdiction in which the factual matters arose, 

· the residence or place of business of the parties, and 

· the loss of juridical advantage. 

· In this case, the majority of these factors favoured the plaintiffs. 

· Further, having regard to considerations of fairness and the fact that the plaintiffs had limited resources, while the defendants were multinationals, the defendants failed to prove that China was clearly a more appropriate jurisdiction in which to try the case. 

Strukoff v. Syncrude Canada (2000) BCCA

Facts: Strukoff (P) sues Syncrude (D) for wrongful dismissal. P had been employed in Fort McMurray at D's oil rig.  P went on disability benefits, but continued to be employed by D. P goes to live in BC where he is cut off from his disability benefits because D finds him malingering. D fires P. 

· P sues D in BC for wrongful dismissal.

· D makes an application for a stay on the grounds that BC lacks jurisdiction, and to have the service set aside.

· Chambers judge rules that BC had jurisdiction because the letter terminating Strukoff from his employment was addressed to and received by Strukoff in BC. As a result, Strukoff's employment was terminated in BC. 

Issue: Does the BC court have jurisdiction over D?

Held:  Appeal dismissed.  BC has jurisdiction over D on the grounds that the issue of cause for dismissal depends on Strukoff's physical condition while in BC. 

Ratio: To determine jurisdiction, look at whether there was a real and substantial connection between the forum and the defendant or subject matter.

Analysis:

· Was there a real and substantial connection between British Columbia and the defendant or subject matter? If so, then BC has jurisdiction.

· P had served D ex juris on the grounds of a breach of contract in the jurisdiction.

· While Court decides that no breach of contract occurred in BC, the Court decides that D's defence of the claim was to be based on its surveillance of Strukoff in BC

· Therefore, the issue of cause for dismissal depended on Strukoff's physical condition while he was in BC and called for medical evidence from that jurisdiction.  

· Therefore there was a real and substantial connection between the action and BC

· Therefore, the court finds that P's service ex juris ends up being valid after all. 

Muscutt v. Coucelles (2002) OntCA

Note: Muscutt was heard alongside a number of cases where Ontario plaintiffs were all injured outside Ontario. 

Facts: P was injured as a passenger in a car accident in Alberta, after recently moving there. He returned to his former home in Ontario, where he had family who could help care for him. He received extensive medical attention for his injuries in Ontario. 

· At the time of the accident, the owner and drivers of the vehicles involved in the accident were all resident in Alberta. 

· P brought an action for damages in Ontario under the Ontario Rules of Court which allowed service ex juris in respect of damage sustained in Ontario arising from a tort, wherever committed. 

· Ds moved to stay the action on the grounds (1) that no R&SC to Ontario, (2) that Ontario was FNC and (3) that the rule was ultra vires Ontario, since it had extraterritorial effect. 

· Motions judge dismissed the motion, and defendants appealed to OntCA

Held: Appeal dismissed. The case must go on … in Ontario. The 8 Muscutt factors generally favoured assuming jurisdiction, because the R&SC test had been met. 

Analysis:

· Rule 17.02(h) is procedural in nature, and does not by itself confer jurisdiction. 

1. Service in accordance with the rules of court does not determine the issue of jurisdiction. 

2. Rule 17.02(h) should be read as subject to the R&SC requirement. 
3. The Rules of Court adequately allowed for constitutional challenges to ensure that the interpretation of Rule 17.02(h) would comply with constitutional challenges. Consequently, it is not ultra vires the province. 

· Where more than one forum is capable of assuming jurisdiction, the most appropriate forum should be determined through the forum non conveniens doctrine, which allows a court to decline to exercise its jurisdiction on the ground that there is another more appropriate another forum.

· It is important to distinguish the R&SC test for asserting jurisdiction from the FNC doctrine for declining jurisdiction. 

· The R&SC test has the effect of preventing a Court from unduly entering into matters in its jurisdiction has little interest.

· In addition, through the doctrine of forum non conveniens, a Court may refuse to exercise jurisdiction where there is a more appropriate forum

· There are two elements to such jurisdictional decisions: Rules and Discretion.

· Matter of Law: The R&SC test is a legal RULE, based on a fact-specific inquiry that ultimately rests upon legal principles of general application. 

· The R&SC test does not require that the jurisdiction be the only one with a R&SC – and it need not be the most R&SC either. 

· In the end, it all boils down to Order and Fairness.

· Matter of Discretion: By contrast, the FNC test is discretionary and focuses upon the particular facts of the parties and the case. 

· The FNC doctrine provides a residual discretion to courts, even where R&SC test finds jurisdiction simpliciter. 

· The residual discretion provided by FNC suggests that the consideration of fairness and efficiency is NOT exhausted at the stage of assumed jurisdiction and that there is a need to consider these factors at the forum non conveniens, discretionary stage.

· FNC provides both (1) a significant control on assumed jurisdiction and (2) a rationale for lowering the threshold required for the R&SC test.

· In this case, six factors lent weight to the assumption of jurisdiction. 

1. Plaintiff's claim was for pain and suffering in Ontario, which represented a significant connection with Ontario. 

2. Assumption of jurisdiction would not result in significant unfairness to the defendants. 

3. Considerations of unfairness favoured the plaintiff. 

4. Parties involved were domestic defendants, as opposed to foreign defendants. 

5. Appropriate for Ontario courts to recognize and enforce judgments from courts of sister provinces rendered on the same jurisdictional basis. 

6. Finally, this was an interprovincial case in which the assumption of jurisdiction was more easily justified than in international cases. 

· The factor of comity and standards of jurisdiction, recognition and enforcement prevailing elsewhere were inapplicable, since this was an interprovincial case. 

· The only factor against assuming jurisdiction was the defendants' lack of connection with Ontario. 

Determining Jurisdiction Simpliciter in Class Actions

In a class action, you must certify the class so that it only includes plaintiffs who have a common issue. Class actions deal efficiently with a bunch of claims at once in one forum. 

For the purposes of Conflicts Law, you must also consider whether the court has jurisdiction over all of those plaintiffs.  Remember…it's all about Order and Fairness…where would the interests of justice be best served? 
Harrington focused on the flexible nature of the Real and Substantial Connection rule to assume jurisdiction over BC residents implanted in BC, non-residents implanted in BC, and non-residents implanted elsewhere.  It was in the interests of justice for the BC court to assume jurisdiction over non-residents implanted outside of BC.  The R&SC was supplied by the fact that the non-residents' claim was the same as others in their class.

Note that Harrington is similar to Muscutt and Duncan v. Neptunia ( while there may not be factual connections to the forum, the forum might still be a good place for the issue to be heard.  It all comes down to Order and Fairness…
However, a court's jurisdiction over non-residents in a class action will only be recognized if there was adequate notice and opportunity given to plaintiffs of their right to opt-out. "Territorial scope" of a class action is not an issue - but effectiveness is.

Remember that once a BC court has given a judgment, the judgment is res judicata against the defendant. A plaintiff cannot then sue the defendant in another forum.

If the legislation is opt-in, then the plaintiff has consented to the jurisdiction of the forum.
Harrington v. Dow Corning Corp (2000) BCCA

Facts: Plaintiffs sued Dow Corning et al for negligent manufacture of silicone breast implants, and negligent failure to warn people about possibility of rupture.

· Plaintiffs certify the action as a class proceeding, with two sub-classes:

· Resident Class (implanted in BC or elsewhere) ( automatically certified

· Non-Resident Class (implanted in BC or elsewhere) ( must opt in 

· Defendants appealed certification

· D accepted certification of BC residents implanted in BC, and non-residents implanted in BC

· D challenged certification of the following:

· BC residents implanted outside of BC

· Non-residents implanted outside of BC

Issue: To what extent does jurisdiction in a class action depend on a R&SC with the claims by each individual plaintiff? Does jurisdiction depend on the connection to each individual member of the class, or to the class as a whole?

Note: The case was only about jurisdiction simpliciter, not forum non conveniens.

Held:  Appeal and cross-appeal dismissed.  BCCA held that non-residents implanted elsewhere could opt into the BC class, and the BC court could properly take jurisdiction over their claim. 

Analysis:

· The Court clearly has jurisdiction over BC residents implanted elsewhere (due to the Moran v. Pyle product liability rule). 
· To determine whether the BC court had jurisdiction over non-residents implanted elsewhere, the court focused on the flexible nature of the Real and Substantial Connection rule
· It was in the interests of justice that these class actions be made possible - they deal efficiently with a bunch of claims at once in one forum. 
· The R&SC b/t BC and non-residents implanted elsewhere is supplied by the fact that their claim is the same as everyone else's in the class.
· Therefore, it is was in the interests of justice to include non-residents implanted elsewhere in the class
· Note that Harrington is similar to Muscutt and Duncan v. Neptunia ( while there may not be factual connections to the forum, the forum might still be a good place for the issue to be heard.  It all comes down to Order and Fairness…
Note that the Ontario Class Proceedings Act automatically includes non-residents rather than making them opt in as BC does: Does this bind non-resident plaintiffs to an Ontario class action, even if they have already been adjudicated in BC?
· The rule is as follows: Once a BC court has given a judgment, the judgment is res judicata against Dow Corning. A plaintiff cannot then sue Dow Corning in another forum.
· If the legislation is opt-in, then the plaintiff has consented to the jurisdiction of the forum.
· If the legislation is opt-out, then the plaintiff has not consented.
· So, the Ontario court cannot assume jurisdiction over a non-Ontario plaintiff who has already received a judgment against Dow Corning in another province because (1) no consent, (2) no R&SC, and (3) res judicata. 
Currie v. McDonalds (2005) OntCA

Facts: Class action brought against McDonalds in Illinois alleging that a contest had been rigged in favour of Americans against Canadians. Illinois court approves the class to include Canadians on an opt-out basis. The Canadians then seek to certify their own class in a class action in Ontario, and argued that there was no R&SC to Illinois over their claims. 
Analysis: 

· Plaintiffs who are in a class in a foreign class action should be bound by a foreign decision even if they did not opt in.
· In principle, a Court will recognize the jurisdiction of the Illinois court if they have created the class on a reasonable basis.
· But this requires that the non-resident plaintiffs had adequate notice and adequate opportunity to opt out: the opt-out provision should only be recognized if it was meaningful.
Holding: Notice of Illinois proceeding was not adequate (not well-publicized, only in Macleans). 

Ratio: A foreign court's jurisdiction in a class action will only be recognized if there was adequate notice and opportunity given to plaintiffs of their right to opt-out. "Territorial scope" of a class action is not an issue - but effectiveness is.

Declining Jurisdiction or Enjoining Foreign Legal Proceedings

Introduction to Discretion

Common law courts are subject to broad jurisdiction rules, but also have broad discretion to decline jurisdiction.  

Where discretion exists, there are 2 ways to exercise that discretion:

1) Stay of proceedings: The court stays the action, and refuses to hear it. There are then procedures in place to transfer the action to the more appropriate forum.

2) Anti-suit injunction: The court stops the plaintiff from having the action heard in another court.  Essentially, the court is stopping another court from hearing the action. This is a very dramatic interference in a foreign court's jurisdiction. A Court should not issue anti-suit injunctions unless the Court is convinced that it should hear the case itself.

See Airbus Industrie v. Patel where the English court refused to grant anti-suit injunction against English plaintiffs suing Air India in Texas because English court would not take jurisdiction itself.

What you need to decide is on what basis is the court exercising its discretion?  That is, what factors will lead a court to decline jurisdiction based on forum non conveniens or enjoin foreign proceedings by issuing an anti-suit injunction?

Airbus Industrie GIE v. Patel (1999) H.L.

Facts: Class action by people who had been injured in an Air India crash. Victims' families lived in England, but started an action in Texas (hooray for Texas juries!). It's a lost cause to ask the Texas court to decline jurisdiction (because Texas always takes jurisdiction), so defendants go to English court to ask for an anti-suit injunction against the plaintiffs (who are rightly within the jurisdiction of the English court) to prevent them from suing Ds in Texas.

Analysis:

· Equity acts in personam, so the courts have the jurisdiction to issue an injunction over a person to enjoin them ( this gives the English court jurisdiction to issue an injunction over the Airbus plaintiffs
· In European civil law, there are limited jurisdiction rules with limited discretion
· But in the common law tradition, there are broad jurisdiction rules with accompanying broad discretion
· Where there is discretion, there are 2 ways to exercise that discretion:
· Stay of Proceedings: The court stays the action, and refuses to hear it. There are then procedures in place to transfer the action to the more appropriate forum.
· Anti-Suit Injunction: The court stops the plaintiff from having the action heard in another court.  Essentially, the court is stopping another court from hearing the action.
·  Anti-Suit Injunctions

· This is a very dramatic interference in a foreign court's jurisdiction.
· English courts should not issue anti-suit injunctions unless the English court is convinced that it should hear the case itself.
· Note that the Ds had successfully gotten the Indian court to issue an anti-suit injunction over the Indian plaintiffs from going to Texas court.
Holding: D's motion denied. It was not appropriate for the English court to hear the English plaintiffs' case, therefore, it was not appropriate to issue an anti-suit injunction against the English plaintiffs from going to Texas court. 

Ratio: Common law courts are subject to broad jurisdiction rules, but also have broad discretion to decline jurisdiction.  Where discretion exists, there are 2 ways to exercise that discretion:

1) Stay of proceedings: The court stays the action, and refuses to hear it. There are then procedures in place to transfer the action to the more appropriate forum.

2) Anti-suit injunction: The court stops the plaintiff from having the action heard in another court.  Essentially, the court is stopping another court from hearing the action. This is a very dramatic interference in a foreign court's jurisdiction. A Court should not issue anti-suit injunctions unless the Court is convinced that it should hear the case itself.

Forum Non Conveniens: the more appropriate forum

Forum non conveniens is a bit of misnomer. It is not strictly about "convenience" or what would "suit the parties best". It is really about where the most "appropriate" jurisdiction is, if "appropriateness" is defined as "in the interests of justice".

Where more than one forum is capable of assuming jurisdiction, the most appropriate forum should be determined through the forum non conveniens doctrine, which allows a court to decline to exercise its jurisdiction on the ground that there is another more appropriate another forum (Muscutt).

Note that a defendant cannot request a stay on forum non conveniens if they have submitted. If you submit to the jurisdiction, then you agree that you are bound by the jurisdiction. You cannot then argue that the jurisdiction is not the appropriate forum.  Note that while the Rules of Court allow you to challenge jurisdiction while also taking steps that are similar to submission (i.e. filing a defence), you should be aware that if you lose on jurisdiction, you are taken to have submitted. If you want to be extra careful, then just argue jurisdiction, and ask for an extension on the time to file a defence - otherwise, you run the risk of having a default judgment issued against you.

Basic Principle

A stay will only be granted on the ground of forum non conveniens where the court is satisfied that there is some other available forum, having competent jurisdiction, which is the appropriate forum for the trial of the action, i.e. in which the case may be tried more suitably for the interests of all the parties and the ends of justice (Spiliada, Liberian shipper sues Canadian company in England; England found to be the more appropriate forum). 

Note that the principle of Comity is far less important in the FNC test than it is in the anti-suit injunction test (Anchem).

The Test: Is there a clearly more appropriate forum elsewhere?
In determining forum non conveniens, look at the following non-exhaustive list of factors:

· Costs, expenses, etc in bringing an action elsewhere vs. the forum sought by the plaintiff  
· the place where the contract was made, 

· the applicable law of the contract, 

· the location where the majority of witnesses reside, 

· the location of key witnesses, 

· the place where the bulk of the evidence will come from, 

· the jurisdiction in which the factual matters arose, 

· the residence or place of business of the parties,

· differences in Law and Procedure between the two forums
· including relevant choice of law rule [i.e. if another jurisdiction's law is to apply, that might be a factor for declining jurisdiction]
· other proceedings arising out of the same fact pattern (Spiliada, Cambridgeshire factor)

· Would a stay deprive the plaintiff of a legitimate advantage? (Anchem, held that there was a single inquiry into FNC which included a consideration of "legitimate/judicial advantages")

Note that in Canada, the Courts will now balance the interests of both parties. There is no longer a presumption that a plaintiff's preferences should dictate the choice of forum. 

Some of these factors come from Duncan v. Neptunia where the Ontario SC Judge found that Ontario was the more appropriate forum over China. 

The Court must determine whether it would be unjust to either party to either grant a stay or deny the stay.  See Kuwait Airways Corp. v. Iraqi Airways Co. where the English House of Lords denied Iraqi Airways' request for a stay on FNC because it was impossible for Kuwait to bring an action in Iraq.

Note: If the Court decides that another forum is more appropriate, they will grant a stay.  However, they will force the defendant to waive any limitation periods in the other forum, so that the plaintiff can bring an action in the other forum. 

Legitimate Advantages
A party cannot simply request a stay because they want one. They must provide some grounds for their argument that the other forum is more appropriate.

One such ground may be that the party expects legitimate advantages in the other forum.  These may include differences in law and procedure (i.e. discovery, limitation periods, ease of bringing in 3rd party claimants/witnesses, damages, etc). 

An advantage is legitimate if the party legitimately thought they would get it if they brought an action in the forum in question.  It is not legitimate if the party did not actually think they would get it in that forum. 

See Lloyds where the Chambers judge trashes Teck Cominco for claiming a foreign legitimate advantage (higher Washington state damages) when they actually did not think they would ever get that advantage if they litigated in the foreign court ( because they were arguing in Washington court that the Washington action should be stayed.

Who bears the Onus?

In Canada, the onus tends to be on the defendant to show that there is a more appropriate forum than the one in which the action has been brought.

This is because all provinces (except Alberta) do not require leave for service ex juris. 

Ignore the detailed analysis of onus in Spiliada as it does not apply to the Canadian context, and ignore what what Anchem says about onus is not very helpful, as it is rather cryptic.

Contrasting the R&SC Jurisidictional Simpliciter test from the FNC test for declining jurisdiction

It is important to distinguish the R&SC test for asserting jurisdiction from the FNC doctrine for declining jurisdiction (Muscutt).

· The R&SC jurisdiction simpliciter test has the effect of preventing a Court from unduly entering into matters in its jurisdiction has little interest.

· But even if the Court has an interest in the matter, the Court may refuse to exercise jurisdiction on the grounds of forum non conveniens. 

There are two elements to such jurisdictional decisions: Rules and Discretion.

Matter of Law: The R&SC test is a legal RULE, based on a fact-specific inquiry that ultimately rests upon legal principles of general application. 

· The R&SC test does not require that the jurisdiction be the only one with a R&SC – and it need not be the most R&SC either. 

· In the end, it all boils down to Order and Fairness.

Matter of Discretion: By contrast, the FNC test is discretionary and focuses upon the particular facts of the parties and the case. 

· The FNC doctrine provides a residual discretion to the courts to refuse jurisdiction, even where R&SC test finds that jurisdiction simpliciter exists.

· The residual discretion provided by FNC suggests that the consideration of fairness and efficiency is NOT exhausted at the stage of assumed jurisdiction and that there is a need to consider these factors at the forum non conveniens, discretionary stage.

· FNC provides both (1) a significant control on assumed jurisdiction and (2) a rationale for lowering the threshold required for the R&SC test.

Spiliada Maritime Corp. v. Cansulex Ltd (1987) H.L.

Note: This case is not entirely correct in Canada anymore, though most of it still is correct, and it is very influential.

Facts: Breach of contract case. Spiliada was Liberian shipping company. Cansulex was Cdn company which shipped sulphur, and loaded Spiliada's ship with sulphur on a rainy day. The sulphur got wet, and turned into sulphuric acid. Spiliada's ship was damaged by corrosion. S sues C in London ex juris. C challenges English Court's jurisdiction.

Issue: Should the lawsuit against the Canadian shipper be heard in BC or in England? That is, what is the basis for the English court's jurisdiction and should the English court grant leave to serve ex juris? 

Holding: More appropriate to hear the case in England (given the Cambridgeshire factor). 

Analysis:

· Contract of carriage included a choice of law clause in favour of English law.

· In English law, you can serve ex juris if the contract is governed expressly by English law ( however, you need leave to serve ex juris

· In deciding whether to grant leave, HL saw fit to define the rule of forum non conveniens (obiter dicta)

· FNC is not strictly about "convenience" or what would "suit the parties best"

· It is really about where the most "appropriate" jurisdiction is

· "Appropriateness" ( interests of justice

· FNC Rule: "The basic principle is that a stay will only be granted on the ground of forum non conveniens where the court is satisfied that there is some other available forum, having competent jurisdiction, which is the appropriate forum for the trial of the action, i.e. in which the case may be tried more suitably for the interests of all the parties and the ends of justice"
· There are 2 aspects to FNC in this English rule:

1. Is there a clearly more appropriate forum elsewhere? 

· If the forum in question (in this case, England) is more appropriate, then no need to consider 2nd question.
· Look at costs, expenses, etc in bringing an action elsewhere vs. local forum
· Onus is important in the English rule
2. Would a stay deprive the plaintiff of a legitimate advantage? 

· Onus: Who bears the onus of proving that there is a "clearly more appropriate forum elsewhere"? [that is, that England is more appropriate?]

· If the action is against a defendant in England, the onus in FNC is on the defendant to prove that there is a more appropriate forum than England

· If the action is against a defendant outside of England (ex juris), the onus is on the plaintiff to prove that England is the more appropriate forum, and that the court should give leave.

· Therefore, Spiliada had to prove that England was the more appropriate forum. 

· Note: Canadian decisions have not fiddled much with onus. 

· The onus in Canada tends to be on the defendant to show that there is a more appropriate forum than the one in which the action has been brought. This is because all provinces (except Alberta) do not require leave for service ex juris. Note that what Anchem says about onus is not very helpful, as it is rather cryptic.

· Role of the Legitimate (Litigation) Advantages given to the parties
· The plaintiff cannot simply request a stay because they want one.

· The Court must determine whether it would be "unjust" to the plaintiff to grant a stay ( while also considering whether it would be unjust to the defendant to not grant the stay.

· Interests of Justice: Note that this is in regards to the "differences in law and procedure" ( it is not a pure assessment of costs, expenses, etc (which are considered under the 1st branch of the test).

· Examples: discovery, limitation periods, ease of bringing in 3rd party claimants/witnesses, damages, etc

· Cambridgeshire factor: In the case at bar, there was another lawsuit in England running simultaneously against another ship that arose out of the same factual circumstances. Although the plaintiffs in name were different, the same insurance company was involved in both lawsuits. Therefore, the plaintiffs argued that they had accumulated expertise in England already. The Court held that this was a particularly appropriate factor.

· Note: In Canada, the Courts will now balance the interests of both parties. There is no presumption that a plaintiff's preferences should dictate the choice of forum. 

· "Legitimate": An advantage is legitimate if the party legitimately thought they would get it if they brought an action in the forum in question.  It is not legitimate if the party did not actually think they would get it in that forum. (see Lloyds where the Chambers judge trashes Teck Cominco for claiming a foreign legitimate advantage when they actually did not think they would ever get that advantage if they litigated in the foreign court)

· Note: If the Court decides that another forum is more appropriate, they will grant a stay.  However, they will force the defendant to waive any limitation periods in the other forum, so that the plaintiff can bring an action in the other forum. 

Anti-Suit Injunctions

A motion for an anti-suit injunction is not the same as a motion for a stay on the grounds of forum non conveniens.  

Anti-suit injunctions push the envelope of comity, as the court is imposing on another court's jurisdiction. The Anti-Suit Injunction test is therefore more complex than the weighing process for a stay based on forum non conveniens because they are an imposition on comity.

Basic Principle

Parties are not entitled to invoke the laws of a jurisdiction with which they have little or no connection, in order to avoid the laws of a jurisdiction which is the most appropriate forum for trying the case. 

The Test

The party seeking the anti-suit injunction must show 2 factors:

1. The forum sought is the clearly more appropriate forum. That is, the other forum is not the most appropriate forum.

a. Is the court justified in saying that the foreign court is FNC, in that the foreign court did not apply FNC principles consistently?
b. If the foreign court is equally appropriate as the local court, then there is no ground for an injunction.
c. If the court finds that the foreign court is not equally as appropriate or more appropriate, then look at whether….
2. Would continuing the action in the foreign court lead to injustice? 

a. Would one of the parties be deprived of justice, or of their rights if the action continued in the foreign court? (Hudon, the foreign court was practically inaccessible to the applicant)

b. Note that "injustice" ( expensive or inconvenient. 

c. This inquiry looks at "judicial advantages" (recall Duncan v. Neptunia).

The bottom line on Anti-Suit Injunctions is that they're hard to get.  

Note that the usual scenario is that parties run parallel proceedings in foreign and local courts. They try to enjoin parties from suing them, and also seek stays of the actions against them (see Lloyds).  

Note also that whether a party has forum-shopped is not a factor in determining whether a stay for FNC or an anti-suit injunction should be granted.  It is only rational to sue in the most advantageous place. "Forum shopping" is merely a condemnatory label to be applied after the FNC determination has been made.  

Must you seek a stay for FNC first before seeking an anti-suit injunction?

Note that before you can seek an anti-suit injunction, you must do your best to get the foreign court to stay the proceeding on the grounds of forum non conveniens (Anchem). If you haven't done that, the court will generally deny your anti-suit injunction.

However, it is not a prerequisite for an anti-suit injunction that the applicant first seek a stay on the grounds of FNC. Where the applicant is unable to seek a stay on the grounds of FNC, the court will waive this factor in considering whether to grant an anti-suit injunction (Hudon).  For example, in Hudon, it was not practical to require that the applicant first seek a stay in the foreign court because she was too ill that they can't travel.

Amchem Products Inc. v. BC (Workers Compensation Board) (1993) SCC

Facts: One of the many lawsuits involving asbestos-related illness litigation. WCB sues asbestos manufacturers in Texas for negligent failure to warn, conspiracy to hide info, etc. and damages arising from the plaintiffs' exposure to asbestos manufactured and sold by the defendants.

· Most Ds were incorporated and had their principal places of business in the US

· None of Ds were incorporated in Texas but most of Ds did business in Texas 

· There were 196 plaintiffs in the action in British Columbia, of whom 194 were individuals. 

· A substantial number of the plaintiffs were BC residents who suffered injury in the province from exposure to asbestos and elected compensation, or they were dependants of deceased persons who had been exposed to asbestos. 

· Ds want to get out of TEXAS suit … big liability potential here.

· Ds unsuccessfully challenged jurisdiction and venue of the Texas court – in Texas. 

· Then Ds bring actions in BC for an anti-suit injunction to enjoin (prevent) the plaintiffs from bringing an action against them in Texas 

· Ps also try to get the Texas court to enjoin the BC court from taking jurisdiction.

History: Chief Justice Esson grants anti-suit injunction on the grounds that it was unjust for the BC WCB to sue these manufacturers in Texas when there was no connection to Texas at all. He was particularly miffed at plaintiffs for trying to get the Texas court to enjoin the BC court from taking jurisdiction.

Holding: SCC reverses BCCA's decision and denies injunction. While Texas wasn't clearly connected with action, none of Ds were clearly connected with BC. There was simply no case for holding that BC was a more appropriate forum than Texas. 

Analysis:

· SCC discourses at length about the limits of forum shopping (via stays for FNC and anti-suit injunctions). 
· Stay based on FNC: SCC agrees with Spiliada's rule on FNC. 
· It is about selecting the most appropriate forum for the interests of the parties, and the interests of justice.
· But the SCC does not agree with Spiliada's 2-part test: recall (1) more appropriate forum elsewhere and (2) legitimate advantages.
· They are simply 2 sides of the same coin. It is possible to determine the more appropriate forum by analyzing the legitimate advantages of both parties. 
· Rule: SCC holds that the consideration of "judicial advantages" is part of the global inquiry in determining the appropriate forum. You don't need to separate FNC out into a 2-part test (thus overturning Spiliada). 
· Anti-Suit Injunctions: Not the same as a FNC decision
· These injunctions push the envelope of comity, as the court is imposing on another court's jurisdiction.
· The Anti-Suit Injunction test is therefore more complex than the weighing process for a stay based on forum non conveniens because they are an imposition on comity.
· Parties are not entitled to invoke the laws of a jurisdiction with which they have little or no connection, in order to avoid the laws of a jurisdiction which is the most appropriate forum for trying the case. 
· Rule: The party seeking the anti-suit injunction must show:
1. The forum sought is the most appropriate forum. That is, the other forum is not the most appropriate forum.

· Is the court justified in saying that the foreign court is FNC, in that the foreign court did not apply FNC principles consistently?
· In this case ( is there a clearly more appropriate forum than Texas?
· If the court finds that the foreign court is FNC, then…
2. Would continuing the action in the foreign court lead to injustice? 

· Would one of the parties be deprived of justice, or of their rights if the action continued in the foreign court?

· Note that "injustice" ( expensive or inconvenient.

· This inquiry looks at "judicial advantages" (recall Duncan v. Neptunia).

Hudon v. Geos Language Corp. (Ont. Div. Ct. 1997)

Facts: Hudon was teaching English in Japan for a Japanese company (Geos). While on holiday in China, she was badly injured in a car accident. She returned to Canada in a coma. She sued Geos in Ontario for misleading her about her company-provided insurance. Geos starts its own proceeding in Japan against Hudon for a declaration that they were not liable. Hudon applies to Ontario court for an anti-suit injunction against Geos, to enjoin them from suing her in Japan.

Holding: Case was legitimately brought in Ontario. Because of Hudon's situation, Japan was clearly forum non conveniens.  Furthermore, it would be unjust for Hudon to have to litigate in Japan. Therefore, the court granted the anti-suit injunction. 

Analysis:

· Hudon is ill, so if she can't sue in Ontario, she can't sue at all
· Hudon hadn't made any effort to seek a stay of proceedings in the Japanese court on the grounds that Japan was FNC.
· This raised the question of whether Anchem made it a requirement to seek a stay on the grounds of FNC first before an anti-suit injunction could be granted.
· The Court held that it was not a requirement.  In this case, it was impossible for Hudon to seek a stay in Japan due to her illness.
· It was sufficient for the Ontario court to decide that Ontario was the more appropriate forum.
· Geos failed to show that they would suffer any disadvantage by having to litigate in Ontario.
Ratio: It is not a prerequisite for an anti-suit injunction that the applicant first seek a stay on the grounds of FNC. Where the applicant is unable to seek a stay on the grounds of FNC, the court will waive this factor in considering whether to grant an anti-suit injunction.

Statutory Discretion to Decline Jurisdiction

CJPTA, s.11: the discretion clause

11 (1) After considering the interests of the parties to a proceeding and the ends of justice, a court may decline to exercise its territorial competence in the proceeding on the ground that a court of another state is a more appropriate forum in which to hear the proceeding. 

(2) A court, in deciding the question of whether it or a court outside British Columbia is the more appropriate forum in which to hear a proceeding, must consider the circumstances relevant to the proceeding, including

(a) the comparative convenience and expense for the parties to the proceeding and for their witnesses, in litigating in the court or in any alternative forum, 

(b) the law to be applied to issues in the proceeding, 

(c) the desirability of avoiding multiplicity of legal proceedings, 

(d) the desirability of avoiding conflicting decisions in different courts, 

(e) the enforcement of an eventual judgment, and 

(f) the fair and efficient working of the Canadian legal system as a whole. 

Notes:

· The Act doesn't mention onus (recall Spiliada which quibbled over onus, and Anchem which was cryptic about onus). Generally, the onus in Canada is on the defendant to show that there is a more appropriate forum elsewhere.

· The Act also doesn't mention legitimate advantages
According to Lloyds, the CJPTA was not meant to change the FNC test drastically. It simply provides the judge with a checklist - but it is not an exhaustive checklist.

s.11(b) provides categories to group your FNC analysis under.  But note that nothing in Lloyds was driven by the Act ( it was all driven by pre-existing law (i.e. legitimate advantages, law governing dispute, etc).

Parallel Proceedings: No automatic deference to the "first court to assume jurisdiction"

Lloyds draws an important line in determining when to stay proceedings when parallel proceedings have been started in a foreign court. 

Earlier decisions held that the local court should always defer to the foreign court if they positively assumed jurisdiction first. 

Lloyds holds that this is not entirely correct, and holds that there are other factors to consider. 

In particular, the local court should not stay the action if the local court decides that it would be more appropriate for the local court to hear the action.  

The existence of parallel proceedings is not disastrous (Anchem). Yes, it might result in 2 courts deciding the same problem, but so be it!

What about parallel judgments?

There have been no reported cases where 1 of the parallel proceedings has resulted in a judgment, and a party has then gone to the other court to seek enforcement [while an action is still ongoing].  It is not clear whether a judgment in a foreign court would put an end to the proceedings in the local court because the decision is now res judicata.

For example, what would happen if Cominco in Lloyds got a judgment in Washington while they were still involved in their BC lawsuit against their insurers?

· Normally, the Washington judgment would be binding on the BC court.

· But it is not clear whether the Washington judgment would be binding on a BC court that was also hearing a parallel lawsuit.

Should we really have a "race to judgment"?  Or should both courts reach a decision, and then the issue of enforcement will be raised?

Under res judicata, logically, the "first to judgment" rule works.  But this doesn't seem a sensible way to decide the parties' rights, as it would render months of litigation pointless and would lead to all sorts of manoeuvring by the litigants to get to judgment first.

Blom guesses that the rule will be as follows: When a foreign court hears an action which is also before the BC court at the same time, the BC decision takes priority regardless of whether it comes before or after the foreign judgment. 

Lloyd's Underwriters v. Teck Cominco Ltd. [2007] BCCA

Note: First time BCCA looks at new statutory conflicts rules (CJPTA). Blom counselled the insurers. 

Facts: Damned Trail smelter. Cominco has dumped "slag" into the Columbia River since the 1920s, but claims that the slag is not harmful. The dumping was all lawful (proper permits, etc) under BC law. Columbia River flows into Washington State (US), so the US EPA gets on Cominco's case in the 1990s. BC tells Cominco that they will only continue to grant permits if Cominco upgrades their treatment, which they do by late 1990s. But then US native tribes complain to EPA about the slag that still sits on their shores - they want Cominco to clean up the slag. EPA invokes CERCLA (strict liability statute) to force Teck Cominco to investigate the clean-up. 

· EPA starts an action in US federal district court (for Eastern Washington) against Cominco. Court must apply Washington state law

· EPA joins Tribes and State of Washington as plaintiffs.

· Note that Cominco had taken insurance policies out with Lloyds (UK) and Lombards (Canada) in the 1970s that "insured them against worldwide risks". Cominco wants to get a decision as to whether their policies cover this damage. 

· At the same time, Cominco is trying to get the US court to stay the proceedings on the grounds that they don't have jurisdiction because the wrongful act took place in Canada

· Cominco notifies the insurers formally that they are not claiming under their policy now for 3 historical claims. But they want to claim under their policy for the Washington proceeding (because they'll get bigger damages in Washington than they would in BC). 

· Cominco starts an action against insurers in the Washington court for a declaration that Washington should take jurisdiction over their claim because Washington is the appropriate court. 

· Insurers and Cominco enter a standstill agreement which says that neither party will sue each other over this claim.

· Standstill agreement expires at midnight on November 22. 

· At one minute past midnight, Cominco's lawyers (Lawson Lundell) go to the home of a Washington state judge to start an action against the insurers.

· 9 hours later, the insurers' lawyers waltz into the BC registry to start an action against Cominco. 

· Now everyone wants to stay the other action.  Ack!

· Cominco applies to Washington court for an anti-suit injunction. Insurers get wind of this, and enters into another agreement with Cominco that neither party will proceed without notice to the other party, and that both sides would file motions in Washington state and BC (respectively) no later than January 2006 seeking a decision on the jurisdictional questions. 

· Washington decision: Cominco is 1st party to get a decision about jurisdiction

· US judge holds that Washington has jurisdiction and is forum conveniens.

· Recall that the only connection to Washington was the damage suffered by the Washington tribes, and that State of Washington had started an action.

· Otherwise, you have a Canadian-based defendant, Canadian-originating damage, and international insurers.

· Judge emphasizes the Washington state interest in the outcome of the litigation

· This is a very American focus ( in US conflict of laws, state interest is a powerful concept

· Judge also emphasized the efficiency and convenience of having both actions for damages, and for insurance, tried in the same court (recall Muscutt factors)

· Judge also noted that Cominco has a legitimate advantage in the Washington court, as Washington law was more favourable to it in an insurance claim. However, the judge downplays the Choice of Law issue.

· BC decision: 3 days later, there is a hearing in BCSC on whether the Washington state proceedings should be enjoined

· Cominco argues that there is already another action going on, and that their action started first

· Cominco also argues that they have a decision from Washington state asserting jurisdiction

· Cominco also argues that in the interests of comity, where there are parallel proceedings in a foreign court that has asserted jurisdiction, the local court should defer to that decision.

· Insurers counter that this is a BC case: BC defendant, BC insurance polices, and all to be interpreted in the light of BC law. 

· Furthermore, there are 3 other claims involving Cominco in BC that may arise later (so, the insurance polices do not simply involve Washington state). 

· Insurers attack Cominco as a forum-shopper - they argue that legitimate advantages must be reasonable expected, and that in the 1970s, Cominco couldn't have foreseen that they would have a claim in Washington court. 

· Mr. Justice Davies goes through each factor in CJPTA, s.11 in determining whether the court should decline jurisdiction:

(a) Comparative convenience & expense: Not an important factor. Core question is how to construe the insurance policy - what was known at Cominco's head office, and when. Overall cost of litigation would be higher in Washington than in BC. Pushes case towards BC.

(b) Choice of Law: Insurance policies didn't include a choice of law clause. Virtually certain that insurance policy will be governed by BC law (the law of the place where you take out the policy). Pushes case towards BC. 

(c) Avoiding multiplicity: Davies lumps (c) and (d) together. He is not prepared to say that because Washington has already taken jurisdiction, BC court should defer and decline jurisdiction. This is a BC issue. Cominco has no business bring this action in Washington. Davies does not accept that Cominco has a legitimate claim to the protection of Washington law. But he does accept that insurers have a legitimate claim to the protection of BC law.

(d) Avoiding conflicting decisions: See (c). 

(e) Enforcement of eventual judgment: Davies is satisfied that issues regarding enforceability should have no bearing on his FNC determination in this case. It's fairly likely that consistent judgments would be enforced in the opposite forum.  Note that Davies doesn't consider what would happen if the two parallel courts issued inconsistent judgments - ack!   

(f) Fairness and efficiency of Canadian system as a whole: No resonance in a Canada-international case. 

· At the end of the day, the factors in favour of Washington state were not as strong as factors in favour of BC. 

· Note re: judicial advantages: Davis trashes Cominco for claiming that it had a judicial advantage in Washington State. Remember that in order to claim judicial advantage, you actually need to expect that you will receive that advantage when you litigate. In this case, the claimed judicial advantage [that Cominco would benefit from Washington state insurance law] was actually being challenged by Cominco [Cominco didn't want Washington state insurance law to apply!] - so if Cominco had won its preliminary motions, it wouldn't have received this advantage that it claimed it was seeking in Washington State.  

· Chambers judge Davies denies the request for a stay, and allows the insurers' action to proceed in BC. Cominco is an evil forum-shopper and is seeking a tactical advantage by trying to get into Washington court to apply Washington law to a BC contract.

Issue: When should a court decide to decline jurisdiction in the face of parallel litigation already under way in a foreign court that takes the view that it, too, has jurisdiction?  Furthermore, does the CJPTA change the law with regards to discretion? 

Holding: Cominco loses. BCCA holds that BC is the appropriate forum, and that the Chambers judge did not err.

Note: This case is essentially about the exercise of discretion by a Chambers judge. The BCCA says that they will rarely interfere with that discretion, and in any event, they agree with his exercise of discretion. Not likely that SCC will grant leave, since this isn't a complicated issue of law - but maybe? To decide issues of comity?

Analysis:

· Cominco argued that in refusing the stay the action, the Chambers judge erred & went against comity, and this was the fault of the new CJPTA. Cominco kept focusing on the "first court to take jurisdiction wins" argument. 

· With respect to FNC, BCCA notes that the CJPTA seems intended to codify, rather than effect substantive changes to the law.

· However, the Court agrees that with respect to questions of service & jurisdiction simpliciter, the CJPTA does substantively change the previous law (i.e. by introducing the "real and substantial connection" concept).

· The Chambers judge properly applied the Act and caselaw ( he did not find that the Act superceded caselaw

· BCCA notes that the "first court to take jurisdiction" rule applies only to cases where the foreign court was an equally appropriate forum as to the local court

· In the civil law tradition, there is a rule of lis alibi pendens ("lawsuit pending somewhere else") ( the first court to take jurisdiction wins

· But where BC is the clearly more appropriate forum, there is no obligation on a judge to defer to the foreign court. A BC judge is permitted to take jurisdiction.

· It is not right to deprive the insurers of their expected rights under BC law.

· The insurers expected BC law to apply to their policy (as it was a BC contract) ( so the court should not deny them this expectation

· Cominco then argues that the BCCA is sitting as a CA over the Washington Court, and that is against comity

· BCCA says this is wrong. The comity principle is less important in determining FNC than it is in an anti-suit injunction (Anchem).

· A simple rule of deference to another court IS NOT to be applied.

· The existence of parallel proceedings is not disastrous (Anchem)

· The chambers judge properly reviewed the Washington court's reasons for taking jurisdiction, and noted that the Washington judge emphasized the "Washington state interest" in his decision.

· "State interest" is not such a huge factor in Canadian conflicts law

· Chambers judge had to review the Washington decision in such detail b/c he wanted to understand how his American counterpart had come to such a different conclusion re FNC.

· BCCA says that it is not overturning the Washington court's decision - it is only disagreeing with it.

· Cominco then argued that Davies erred in finding that Cominco had engaged in "inappropriate forum shopping"
· BCCA does not trash Cominco about forum-shopping as much as the Chambers judge did

· It holds that the "forum shopping" label does not add anything to the decision-making process

· It's just a condemnatory label to be applied after the FNC determination has been made

· It is only rational to sue in the most advantageous place. The fact that a party has forum-shopped should not be a factor in determining FNC

· Cominco also argued that the Chambers judge's decision has put the parties in the "invidious position" of having to litigate in 2 parts at once

· BCCA says it ain't the court's fault that the parties are litigating in 2 places

· It's because the 2 parties see their advantages as being so drastically different, depending on the forum.

· The Court didn't address the question of what would happen if 2 inconsistent judgments were issued by BC and Washington 

Jurisdiction-Selecting and Arbitration Clauses

Sometimes parties will include contractual clauses which agree that a certain forum will have jurisdiction.  

If there is no dispute as to jurisdiction, then the wording of the clause is irrelevant so long as the parties actually agree on which forum will have jurisdiction. 

· Whether the clause says "BC shall have jurisdiction" or "Only BC shall have jurisdiction" is irrelevant

· In either case, BC gets jurisdiction if the parties agree.

But a problem arises where the parties disagree as to jurisdiction, despite the existence of a jurisdiction clause.  In those cases, the courts must examine the wording of the clause in order to determine whether they can refuse jurisdiction (or accept jurisdiction) in the face of a contrary jurisdiction clause. That is, can the parties take jurisdiction away from a court which they had previously agreed to by way of contract?  

Historically, the English courts have never fully accepted the proposition that the court should refuse jurisdiction if the clause is exclusive. At English common law, there was a long-standing policy that private contracts could not oust the jurisdiction of the court.

However, in Canada, the current presumption is that forum-selection clauses are non-exclusive unless they are explicitly worded as exclusive.
· If the clause is exclusive, then there is a presumption that the forum in the clause has jurisdiction.

· However, if the clause is non-exclusive, then there is no breach of the contract if a party launches an action elsewhere.

See Newlands v. Old North State Brewing Company where a non-exclusive BC jurisdiction clause was not enforced, and a North Carolina judgment was found valid.  

Note that we still haven't had a case where the contract has included an exclusive-jurisdiction clause and where a foreign court has gone ahead and given a judgment. Could you say that the foreign judgment is unenforceable b/c it was given in violation of an exclusive-jurisdiction clause? Blom says this has never been squarely decided.
Note that the CJPTA is silent on jurisdiction-selecting clauses. The matter is left up to the caselaw.

Jurisdiction-Selecting Clauses

The General Rule

In most cases, the party who wants to sue in a jurisdiction other than the forum specified in the jurisdiction clause can only do so if they can show "strong cause" (Pompey, Seattle importer brings action in Federal Court of Canada against Belgian shipper despite Antwerp forum clause). 

A forum selection clause should therefore be enforced unless the party seeking to avoid the clause establishes there is strong cause not to enforce it.  

The onus is on the party seeking to avoid the clause to establish that there is good reason it should not be bound by the clause. 

Factors to consider in determining strong cause include:

· In what country is the evidence situated?
· Relative convenience and expense
· Whether law of foreign court applies, and its relation to the parties
· Connection of parties
· Whether Ds genuinely desire trial in foreign court, or are only seeking advantages
· Whether Ps would be deprived of justice in the foreign court
Z.I. Pompey Industrie v. Ecu-Line NV (S.C.C. 2003)

Facts: Shipping contract for shipment of photo-processing machines in Antwerp, Belgium to Seattle, USA. Seattle importer wanted machines shipped by sea (not by rail). Machines shipped by sea from Europe to Montreal, then by rail to Seattle. Machines damaged. Contract had a jurisdiction clause imposing jurisdiction on Antwerp. Seattle importer brought an action in the Federal Court of Canada. Belgian carrier makes a motion for a stay of proceedings on the grounds of the jurisdiction clause.

· The previous rule was that you presumptively enforced jurisdiction clauses. The onus was on the party who wished to break jurisdiction to show why that court should not hear the action. The court also had some discretion to refuse jurisdiction.
· But then the Federal Court, Trial Division applied this batty 3-part test involving interlocutory injunctions [holding injunction obtained in advance of trial]. You'd have to show that you would suffer "irreparable harm" if the court didn't grant a stay. As Blom says, this was a fit of madness!  
· Astoundingly, the Federal Court of Appeal upheld this batty test. 
· The Belgian carrier was forced to appeal to the SCC.
Analysis:

· There is certainty in enforcing jurisdiction clauses.
· But an "irreparable harm" test for interlocutory injunctions is totally inappropriate - how on earth would you ever prove "irreparable harm"?  These clauses would never be enforced because of the stringency of the crazy FC test. 
· Strong Cause Test: The person wanting to sue in a jurisdiction other than the forum in the jurisdiction clause can only do so if they can show "strong cause". A forum selection clause in a bill of lading should be enforced unless the party seeking to avoid the clause establishes there is strong cause not to enforce it.  The onus is on the plaintiff to establish that there is good reason it should not be bound by the clause. 
· There are certain factors to show: 

· In what country is the evidence situated?
· Relative convenience and expense
· Whether law of foreign court applies, and its relation to the parties
· Connection of parties
· Whether Ds genuinely desire trial in foreign court, or are only seeking advantages
· Whether Ps would be deprived of justice in the foreign court
Ratio: The person wanting to sue in a jurisdiction other than the forum specified in the jurisdiction clause can only do so if they can show "strong cause". A forum selection clause in a bill of lading should be enforced unless the party seeking to avoid the clause establishes there is strong cause not to enforce it.  The onus is on the plaintiff to establish that there is good reason it should not be bound by the clause. Factors to consider in determining strong cause include:

· In what country is the evidence situated?
· Relative convenience and expense
· Whether law of foreign court applies, and its relation to the parties
· Connection of parties
· Whether Ds genuinely desire trial in foreign court, or are only seeking advantages
· Whether Ps would be deprived of justice in the foreign court
Marine Liability Cases

If you have a marine shipping fact pattern, note that Marine Liability Act, s.46 now allows a party to sue in Canada in certain circumstances (despite an exclusive forum-selection clause):

· Actual/intended port of loading or discharge is Canada

· D resides or has place of business in Canada

· K was made in Canada

Section 46 removes the presumption that the parties are bound by an exclusive forum-selection clause (Magic Sportswear, American company sues African carrier in Canada despite English forum clause). 

However, the Court is still permitted to decline jurisdiction on the grounds of forum non conveniens. s.46(1) doesn't take away the court's discretion. It simply changes the way that the the court can exercise its discretion.

Where a party seeks to avoid an exclusive forum-selection clause by invoking s.46, a marine defendant may argue that the local court is not the appropriate court, and that the agreed-upon court is the more appropriate forum.

Had s.46 been in force at the time of Pompey, it would have changed the result.  The SCC notes that Parliament has eased up on forum-selection clauses, but that this legislative move doesn't provide support for the crazy FCA "irreparable harm" rule in Pompey. 

But not that the Marine Liability Act has no effect on the general law (that is, non-marine liability cases). Parliament can only be seen to have provided support for enlarging the Federal Court's jurisdiction in marine liability cases. 

Magic Sportswear Corp. v. OT Africa Line Ltd. (F.C.A. 2006)

Facts: Shipment of clothes by American shipper from New York via France to Liberia. Shipment was insured by Toronto office of the insurer, bill of lading was issued in Toronto, and payment was made to shipper's Toronto office. But forum-selection clause established English High Court in London as the forum. Shippers sued carrier in Canada under MLA, s.46. Carrier goes to English court to get an anti-suit injunction against the shipper's Canadian action. 

Analysis:

· FCA notes that s.46 holds that the Canadian court can hear the action.

· But it doesn't hold that the Canadian court must hear the action

· Legislative history: big bad shipping lines will always stipulate a forum that suits them. But small Canadian shippers might not have the resources to sue internationally. So this statutory provision was inserted to allow Canadian shippers to access Canadian courts.

· FCA notes that plaintiffs are not small Canadian shippers. They are big, non-Canadian shippers.

· s.46 only removes the presumptive imposition of the forum-selection clause. But it does not remove the general discretion of the court to decline jurisdiction on the grounds of forum non conveniens. It is still open to a party to argue that the local court is not the appropriate court, and that the agreed court is the more appropriate forum.

· Prior to s.46, a marine plaintiff had to show "strong cause" under the common law position to overturn a jurisdiction clause (established by the SCC in Pompey)

· But now, s.46(1) holds that the defendant must show forum non conveniens in order to prevent the plaintiff from breaking the jurisdiction clause.  

· s.46(1) doesn't take away the court's discretion. It simply changes the way that the the court can exercise its discretion.

Note: s.46(1) only applies to marine shipping cases.  In any other fact situation, look at the common law rule established in Pompey.

Jurisdiction-Selecting Clauses and the Hague Convention

· Hague Convention would change the current presumption so that a forum-selection clause is exclusive, unless it says otherwise
· Note that currently, the presumption is that forum-selection clauses are non-exclusive, unless they say otherwise.

· Also, the Convention would require that the strong cause test be enforced unless it would be "manifestly unjust"

· So far, only Mexico has signed on to the convention

Arbitration Clauses

Common law

At common law, arbitration clauses were handled similarly to forum-selection clauses.

· Arbitration clauses allow parties to agree to forgo the courts and submit to arbitration in the event of a dispute.

· At common law, if one party decided that they don't want arbitration, and instead wanted to go to court, the courts would have held the parties to the arbitration clause, but retained discretion not to enforce it.

Statutory Modification

Legislation has changed this common law rule.  

In international contracts, there are 2 statutes in BC which are now relevant:

1. International Commercial Arbitration Act

· Based on model law created by UNCITRAL. 
2. Foreign Arbitration Act 
· Based on New York Convention.
In Non-International Contracts, the BC Commercial Arbitration Act applies and contains the same language as the statutes governing international contracts.

Both statutes hold that where parties are covered by an arbitration clause, and where one party tries to get a judge to hear the action, the judge has no discretion to assume jurisdiction.

The legislation changes the common law rule so that courts no longer have discretion to refuse to enforce an arbitration clause. The court is required to stay the court action and allow the arbitration to proceed - unless one of the following factors is present:

1) the arbitration clause is null and void, 

2) inoperative, or

3) incapable of being performed.

Note that these factors ("null and void", etc) are all legal rules. The legislation thus changes the issue from a matter of discretion to a matter of applying legal rules.

Bottom line: If you've got an arbitration clause, you are pretty much guaranteed that you can stop a court action and proceed to arbitration.  

In BC, it doesn't matter whether it's an international or non-international contract ( jurisdiction clauses will be enforced unless one of the legal rules apply. There is no more discretion. 

Note that not all Canadian provinces have adopted this language, though. 

In any event, the courts are quite keen to enforce arbitration clauses now. They have taken their cue from the legislature, which has put in place strong statutory protection for arbitration clauses.

PART II: Choice of Law

Woohoo! Choice of Law is the most fun stuff, but the least important issue in today's conflicts cases. Most conflicts cases are fought on jurisdictional grounds today. 

Choice-of-law rules are considered when a party wants the forum to apply the law of a foreign jurisdiction in a dispute. 

Note that a choice-of-law rule only comes into play if a party to the legal dispute:

(1) pleads that an issue should be decided by a law other than that of the forum and 

(2) proves, as a fact, that the outcome of the issue is different under the foreign law than it is under the law of the forum (lex fori).

Most potential choice-of-law issues are never raised, either because the foreign law would lead to the same result as lex fori, or because it is not worth anybody's time to marshal the evidence to prove the foreign legal rule.

Note that there are certain circumstances where the courts will not apply foreign laws even if they are applicable and properly proven:

· When the foreign law is penal in nature - a determination made by the lex fori (Huntington v. Attrill)

· When the foreign law would enforce the revenue laws of another country (USA v. Harden)

· When the foreign law is fundamentally offensive to the public policy of the forum (Kuwait Airways Corp. v. Iraqi Airways Co.)

Preliminary Concepts: Domicile 
Domicile: a connecting factor that is important in both family law and succession.

Recall that the concept of domicile in the common law is completely bizarre. It was developed as a surrogate for nationality, which was an ineffective concept because everyone was originally subject to the British Empire despite residing in different colonies.  

The 19th-century concept of domicile was very colonial, and dominated by a weird reverence for "intention" because of its origin in inheritance cases.

The concept was chronological ( you begin when the individual is born and establish a domicile of origin. Your domicile of origin was determined by your father's domicile at the time of your birth. But your domicile of origin could be based on your mother's domicile if your father was unknown, or away.  In any event, your domicile of origin attaches to you at birth.

Today, a court would most likely establish a child's domicile of origin as the domicile of the parent with which the child is most closely connected.

If your parents change their domicile of choice before you reach the age of majority, you acquire a domicile of dependence. This follows you around until you reach the age of majority, at which point you either have a domicile of origin or a domicile of choice.
So how do you determine the parent's domicile?

You have your domicile of origin until you reach the age of majority. At that point, the courts consider whether you have a "fixed and settled intention" to live somewhere other than your domicile of origin.  This intention leads to a domicile of choice, which requires 2 things:
· Factum: you must physically set foot in your domicile of choice
· Animus: intention to live in your domicile of choice for good
Note that you do not need to live in this place for any particular period of time.  Recall Errol Flynn whose domicile of choice was Jamaica, but who had only spent a few weeks in Jamaica before he died.  Though he died in Vancouver, the English court had to consider where his domicile was. Errol Flynn's domicile of origin was Tasmania, where his father was a professor and had written the ultimate treatise on the sexual habits of the Tasmanian Devil. Justice McGarry eventually decides that Errol's domicile was Jamaica!
If you wander the world without any intention of settling somewhere else, then you simply retain your domicile of origin.

If you leave your domicile of choice, but you haven't decided where to go next, your domicile of origin revives to fill in the gap.

Today's "Ordinary Residence" Test: a much more common sense test, as compared to the romantic test of domicile.

But the concept of domicile lives on, particularly in the area of wills where it is necessary to determine where the testator's heart is. But it makes little sense in matrimonial law due to its rigidity. Gradually, legislation was passed where divorce was based on residence rather then domicile. Today, domicile only matters for "intestate succession to movable property".

Methodology

Structure of Choice of Law Rules

A Choice of Law rule looks like this: 

A category of problem is governed by the law of a particular place via a connecting factor
This sort of rule breaks up the legal issues into categories:

[Legal problem] is connected to [a country] by [a connecting factor]
Most of these rules make sense.  ( 

For example:

The formal validity of a marriage is governed by the law of the place of the celebration of the marriage.

· So long as you get married in a ceremony that is valid in the foreign country, your marriage will be valid when you return home.

· Why was this rule created?

· Convenience: This rule makes it very easy to get married.

· Interest in maintaining Local Rules: As a matter of public order, it makes sense to recognize marriage ceremonies that are valid where they are performed

Another example: 

Intestate succession to movable property devolves according to the law of the domicile of the deceased.

And another Example: 

Questions of liability in tort are governed by the law of the place of the tort.

Note that in Babcock, the US courts broke away from this rule, and held that a court should consider the competing claims of the parties in deciding which law to apply. The biggest factor to them was the "interest of the state" in having its law applied. 

The SCC had no patience with the US judgment in Babcock ( they affirmed the above rule, that you apply the law of the place of the tort (Tolofson).

And another Example: 

Questions of contract are governed by the proper law of the contract.

· Proper law of the contract: the law with which the contract has its closest and most real connection

· If the parties say "this K is governed by the law of England", then it is governed by the law of England

· If they don't specify, then you have to look at various factors and decide where the strongest connections are.

Applying Choice of Law Rules

When you apply Choice of Law rules, there is a certain process to follow:

1) Characterization: Characterize the issue. What area of law does it concern?  Is it within the category of issues to which the rule applies?
a. Characterization is performed according to the categories/concepts as the law of the forum [that is, as they have been developed by the deciding forum. Recall Huntington v. Attrill which defined a "penal law" by the definition of the forum - not of the foreign court. 
b. Note that "intestate succession to movable property" is the one exception to this general rule ( this legal issue is characterized according to the law of the place where the property is located. 
2) Follow the Connecting Factor to a particular legal system: What is the country of the place of celebration, domicile or other relevant factor?
3) Apply the Law: Apply the law that you find in the country to which the connecting factor has led you. 
Example:

X was married in Nevada. X now applies to BC court for a divorce. Before X can get a divorce, X must show that his marriage was valid.  

· The party who does not want to be married will raise the foreign law ( that they are not married b/c the foreign ceremony was not valid

· Characterization: This is a problem involving the formal validity of a marriage.
· Follow the Connecting Factor: "the formal validity of a marriage is governed by the law of the place of celebration."
· Apply the Law: Nevada law will determine whether X's marriage is valid. 
Pleading and Proving Foreign Law

Remember that Choice of Law is only an issue if someone says they want their case decided by the law of X, and not the law of the forum. 

So, if it becomes an issue, you then need to consider how to plead and prove the foreign law.

In the common law system, foreign law is treated as a "fact" which needs to be pleaded and proven like any other fact.  Note that in civil law systems, foreign law is treated as a law, and not a fact.

In order to prove foreign law, you bring in an expert in the foreign law

· Today, this is normally done by affidavit

· You must bring in a foreign lawyer/judge/prof to explain the foreign law

· You can't just hand up Slovenian statutes to the judge and expect hem to be admitted

Failure to Plead and Prove Foreign Law: Lex Fori is used

Where a party fails to plead and prove foreign law sufficiently, the default is lex fori: the law of the forum. 
· General Application: If the court does not have the means to make a finding regarding the foreign law, then all it can do is apply its own law.  If it does so, it will only apply laws of general application - that is, provisions which are fundamental and have the potential degree of universality (Fernandez v. The Mercury Bell; dispute should have been governed by Liberian law, but Liberian law not proven; Canada Labour Code to apply; general principles of Canada Labour Code applied only; Filipino sailors had valid claim against employer under CA)

· Recall Newlands where the contract included a BC jurisdiction (non-exclusive) and choice of law clause, but the BC defendant failed to appear in North Carolina court to plead and prove BC law. The North Carolina court rightly assumed jurisdiction and applied North Carolina law.

Fernandez v. The “Mercury Bell” (F.C.A. 1986)

Facts: Filipino sailors on a Liberian registered ship entered into individual employment contracts with the defendant shipowner. The sailors then discovered that their shipowner had entered into a collective agreement with a union for minimum wage rates higher than those in their individual contracts. The ship docked in Montreal, and the sailors left the ship to start an action in the Federal Court of Canada to obtain the difference between the wages they had actually received and those provided for in the CA. The dispute should have been governed by Liberian law, but Liberian law was not proven. Therefore, the Court had to apply Canadian law - in this case, the Canada Labour Code.  The sailors' lawyer argued that the court should only apply the provisions that were universal ( that is, the general rule from the CLC that individual workers have rights, and can enforce them against the employer.  He wanted the court to ignore the more specific rules (i.e. CA requires arbitration clause, etc) which would have meant the Filipino sailors had no rights, b/c their CA would have failed under Canadian law.

Holding: FCA agreed. They applied only those principles of general application, and excluded the parts of the law which were purely local in nature.  Filipino sailors were found to have a claim against their employer, b/c they were found to have a right to invoke their CA against their employer. 
Procedure 

General Rule: Governed by lex fori

Each forum has its own procedure (i.e. rules of court; right to impose maritime lien vs right to only claim against ship owner).  If you have a case involving foreign law, how do you determine which forum's procedure to use? 

General Rule: Procedure is governed by the lex fori (by the law of the sitting forum or the forum which the matter is before) 

· You must apply the local court's own procedures. This rule is grounded in administrative necessity. Proper functioning of the justice system can only be assured if the jurisdiction's own procedure is followed. 
Determining Matters of Substance versus Matters of Procedure
How do we characterize a matter as either substantive or procedural? This is where much of the debate arises.  Tolofson illustrates the modern purposive approach to characterization.

Purpose of the substantive/procedural classification: to determine which rules will (1) make the machinery of the forum run smoothly as distinguished from (2) those rules which are determinative of the rights of both parties (Tolofson). 
When in doubt, characterize it as a matter of substance (Tolofson v. Jensen).

Matters of Procedure (Remedy)

Matters of Procedure: governed by the law of the forum
· Remedy that is awarded by the court
· Appropriate court for bringing an action

· Form of the originating process and other pleadings

· Manner and mode of service of pleadings

· Mode of conduct of a proceeding generally (including availability of preliminary and interlocutory motions and applications)
· Availability and mode of appeals

· Quantification of damages: How much can I claim for pain and suffering?
· Costs (Somers v. Fournier)
· Primary objective of Costs is to act as a disincentive to unnecessary litigation.
· Right to costs is actually a discretionary power exercised by the courts with a view to maintaining costs as a deterrent from abusing the system.
· Therefore, costs are tied to the actual machinery of justice.
· Cap on non-pecuniary damages (Somers v. Fournier)
· While heads of damages are substantive, the actual quantification is procedural
· Therefore, the right to claim damages for pain and suffering is a substantive question - and would be governed by the choice of law rule
· But, the cap upon pain & suffering damages is a procedural question - and would be governed by the law of the forum
· The Cap is about the amount of money attached to a particular head of damage. 
Matters of Substance (Right)

Matters of Substance: governed by the choice of law rule

· Substantive right to be adjudicated by the court (judicial determination)
· Head of Damages: can I claim damages for pain and suffering? (Somers v. Fournier)
· i.e. Treble Damages or Punitive Damages
· Pre-judgment interest (Somers v. Fournier)
· The primary objective of Pre-judgment Interest is to compensate the plaintiff for the delay in getting their money. 
· The deciding forum only has a discretion to vary the interest.
· Because this is about compensation, it is a substantive question. 
· Limitation periods (Tolofson v. Jensen)

· They are not tied to the machinery of justice.  

· They prevent the bringing of stale claims for reasons of policy (fairness to P/D, efficiency, etc). 

· Vicarious liability rules

· The extent to which the plaintiff's right of recovery is reduced by contributory negligence and multiple tortfeasors

Example: US law allows a supplier to place a maritime lien upon a ship if the shipowner fails to pay a contract.  Canadian law only allows the supplier to claim against the shipowner for damages if the shipowner fails to pay a contract.

· A US supplier sues a US shipowner in Canada after the ship has fuelled in the US.  The US supplier wants a lien.  Can he get it in Canada? 

· The Canadian courts would call this a matter of substance.  Here, we are discussing the nature of a right, rather than the remedy.  When the US ship fuelled in the US, a property right arose. The transaction under which the US supplier claims occurred in the US.  Therefore, the supplier would get the lien if US law applied to his case.

· Illogically, the English courts would call this a matter of procedure. Ignore this.

Tolofson v. Jensen (S.C.C. 1994)


Facts: BC case involving a plaintiff had suffered injuries while on a family trip in Saskatchewan at the age of 12.  Upon reaching the age of majority, he sued his father/ICBC. 

· ICBC raised the defence that according to Saskatchewan law, the limitation period had expired

· In BC, the limitation period did not start until the plaintiff reached the age of majority

Issue: Does the BC court apply Saskatchewan law to this tort? Yes because a tort action is governed by the law of the place of the tort (see Torts)

Issue: Is a Statute of Limitation a matter of substance (right) or matter of procedure (remedy)?

Analysis: 

· If matter of substance = governed by the law of Saskatchewan; claim would have been dead

· If matter of procedure = governed by the law of BC; claim would have gone ahead

· Previous English and Canadian caselaw had held that a Statute of Limitations was procedural, based on the wording of the statute

· SCC overruled previous caselaw to hold that it shouldn't make a difference how the statute of limitations is worded (whether worded in terms of "bringing an action" or "extinguishing a right")

· The function of the rule is to prevent the bringing of "stale" claims

· All limitation periods should be characterized the same way

· Ratio: Limitation periods are a matter of substance. 

· They are not tied to the machinery of justice.  

· They prevent the bringing of stale claims for reasons of policy (fairness to P/D, efficiency, etc). 

· If it is a Saskatchewan tort, then the Saskatchewan limitation period applies.  

· It is a tort that occurred in Saskatchewan.

· Therefore, the place of the tort is in Saskatchewan.

· Therefore, the law of Saskatchewan applies [Tort Choice of Law Rule: The law of the place of the tort is to be applied]

· Therefore, because limitation periods are a matter of substance ( Saskatchewan limitation periods apply

· Block Brothers: When in doubt, characterize it as substance.

· If you don't characterize it as substance, then you risk people losing rights elsewhere.

· Block Brothers was heard simultaneously with Tolofson. It involved a BC realtor statute which prevented people from suing real estate agents unless they were registered in BC.

Holding: Saskatchewan limitation period applies. Kid can't sue his dad cuz the time limit's up.

Ratio: Limitation periods are a matter of substance. When in doubt, characterize it as a matter of substance.

Torts

Tort law is the most confusing in Choice of Law jurisprudence.  Tort law tries to do a bunch of things and address a bunch of policies, but sometimes fails miserably. Ack!
The Old Rule
The previous choice of law rule in tort actions was that "the law of the forum should be applied even though the tort was committed elsewhere, and the law of the place of the tort should only be used to address the limited question of whether the tortious act of the defendant was somehow wrongful criminally or civilly" (Phillips v. Eyre).  This was a crazy, double-barrelled rule that no longer applies today.  But the rule arose because in some cases the place of the tort is merely happenstance (i.e. plane flying over a place).  The English courts were unwilling to let the place of the accident to be the place of the tort. They always wanted to be able to apply English law. DON'T STRESS ABOUT THIS RULE - IT'S BAD LAW NOW.
Phillips v. Eyre (Ex. Ch. 1870)

Note: Bad law now! 

Previous Rule: The previous choice-of-law rule was two-part:

1) the wrong must be of such a character that it would have been actionable if committed in the jurisdiction of the forum (that is, that it was a tort under lex fori)

2) the defendant's act must not have been justifiable by the law of the place where it was done (the tortious act must have been wrongful criminally or civilly under lex loci delicti)

Analysis: Double-barrelled rule had the odd result of creating illogical causes of action

McLean v. Pettigrew (S.C.C. 1945)

Facts: Ontario legislation barred guest passengers from suing drivers. An accident occurred in Ontario, but the parties resided in Quebec. An action was brought in Quebec.  Ontario law said that gratuitous passengers cannot sue their driver for injuries received in an accident. 

Analysis:

· Under the old Phillips v. Eyre rule, the court asked whether it was actionable by the law of the forum – yes

· Then the court asked whether it wrongful under the law of Ontario: The court said yes – even though action was barred, the Ontario Highway Act provided that the driver wasn’t driving with due care and attention 
Holding: The passenger was able to proceed with the cause of action against the driver.
Ratio: dead law now.
The Rigid Canadian Lex Loci Delicti Rule (Place of the Tort)

Questions of liability in tort are governed by the law of the place of the tort.

Clearly localized torts are governed by the lex loci delicti rule, regardless of a high connection b/t the litigants and the place of the forum. This rule covers both Canadian and international torts (Somers v. Fournier). Automobile accidents are one such clearly localized tort.
There may be cases in which the place of the tort is hard to identify 

· Examples: product liability; pollution (dump junk in one jurisdiction; damage caused in another jurisdiction); airplane accidents; where a party was tricked into entering another jurisdiction

· In these cases, there may be some fuzziness as to which law applies. But the SCC hasn't heard another case involving such fuzzy torts
· Blom thinks the "significant contacts" test in Babcock might apply.  

· Don't confuse jurisdictional rules with choice of law rules: Recall that all of the rules we've studied previously about product liability, economic tort, etc, relate to jurisdiction ( not to choice of law.  Academics are still quibbling about the appropriate choice of law rules for these torts…

Generally speaking, the law of the place of the tort should apply unless there would be an injustice to one of the parties (Somers v. Fournier; Ontario plaintiff involved in NY car accident; wanted Ontario law to apply b/c otherwise barred from suing; but OntCA held that lex loci delicti rule applied so NY law applied). Note that injustice does not mean that the result would be unfavourable. However, the Court in Somers was unclear on what would actually constitute an exception to the lex loci delict rule.
Principle of Territoriality and Sovereignty: The law of torts represents an exercise of sovereign jurisdiction over the territory, and other states/provinces should respect this exercise

· While travelling around, people will expect that they will be subject to the law where they are travelling (Blom doesn't think this is realistic)
· It should not matter whether one's home jurisdiction characterizes that foreign act as criminally or civilly actionable
· Order and Fairness comes first: "beat the drum of certainty"
· May be unfortunate for a plaintiff that he was the victim of a tort in one jurisdiction rather than another, and so be unable to claim as much compensation as if it had occurred in another jurisdiction. 
· Such differences are a result of the territoriality principle.
· The rigid rule leads to certainty, ease of application and predictability
· This is a rather crude logic. The Babcock logic is more refined in that it probes more deeply into the objectives of this choice of law determination.

· But practically speaking, crude logic works better than sophisticated logic. See below for the practical implications of the Babcock approach. 
Constitution: It is implicit w/in Canada that we should have a choice of law system in which every province would agree on the relevant law
· The result of a lawsuit should be identical no matter where the lawsuit is brought 
· That favours applying the law of the place of the tort
· It eliminates the attachment to the law of the forum.

· If you apply the law of the forum, you destroy uniformity because it would depend on where the action was brought
Remember that the Court does not automatically apply the law of the place of the tort to a foreign tort. 

· If the parties agree to waive their right to the foreign law, then the court will apply the law of the forum.

· Furthermore, the parties could choose not to plead (or prove) the foreign law. 

Tolofson v. Jensen; Lucas v. Gagnon (S.C.C. 1994)

Facts: Both cases involved a passenger suing a driver in an accident that occurred in another province from the passenger's residence. Each case also involved local cars. 

· Tolofson: The parties were barred from suing because of the statute of limitation

· Gagnon: The parties were barred from suing because there was a no-fault scheme for auto accidents. The only remedy was against the fund. 

In both cases, the defence argued that the law of the place of the tort held that the defendants were not liable.   

Issue: What is the choice of law rule for a tort action? Specifically, what law applies in a tort action when there is more than one jurisdiction that is potentially involved? 

Analysis: 

· In all other cases, the emphasis had been on the R&SC between the action and the jurisdiction.  
· Everyone thought the SCC would finally amend the strict lex loci delicti rule for tort actions, and instead impose a "closest and most real connection" rule
· Ratio: But in this case, the SCC held that the governing law was purely a matter of the place of the tort. No exceptions!
· It doesn't matter that both driver & passenger were from BC. They had their crash in Saskatchewan, and Saskatchewan law should govern the tort.
· Note that in the US, Babcock had overturned the lex loci delicti rule 
· However, the SCC still decided that it liked the rigid rule ( though it may not apply internationally, it should apply inter-provincially.
· Principle of Territoriality and Sovereignty: The law of torts represents an exercise of sovereign jurisdiction over the territory, and other states/provinces should respect this exercise.
· While travelling around, people will expect that they will be subject to the law where they are travelling (Blom doesn't think this is realistic)
· It should not matter whether one's home jurisdiction characterizes that foreign act as criminally or civilly actionable
· Order and Fairness comes first: "beat the drum of certainty"
· May be unfortunate for a plaintiff that he was the victim of a tort in one jurisdiction rather than another, and so be unable to claim as much compensation as if it had occurred in another jurisdiction. 
· Such differences are a result of the territoriality principle.
· The rigid rule leads to certainty, ease of application and predictability
· This is a rather crude logic. The Babcock logic is more refined in that it probes more deeply into the objectives of this choice of law determination.
· But practically speaking, crude logic works better than sophisticated logic. See below for the practical implications of the Babcock approach. 
· Constitution: It is implicit w/in Canada that we should have a choice of law system in which every province would agree on the relevant law
· The result of a lawsuit should be identical no matter where the lawsuit is brought 
· That favours applying the law of the place of the tort
· It eliminates the attachment to the law of the forum.
· If you apply the law of the forum, you destroy uniformity because it would depend on where the action was brought
· Note: The Ontario Court of Appeal in Somers v. Fournier later extended the rigid lex loci delicti rule to international litigation. 
· Forum non conveniens / Public Policy: The fact that a wrong would not be actionable within the territorial jurisdiction of the forum (the 2nd branch of the old Phillips v. Eyre rule) is a factor better weighed in considering the issue of forum non conveniens, or on the international plane, whether entertaining the action would violate the public policy of the forum jurisdiction. 
· There may be a few cases in which the place of the tort is hard to identify.
· Example: product liability; pollution (dump junk in one jurisdiction; damage caused in another jurisdiction); airplane accidents
· In these cases, there may be some fuzziness as to which law applies.
· But the SCC hasn't heard another case involving such fuzzy torts.
· But automobile accidents are governed by the strict rule.
Somers v. Fournier (Ont. C.A. 2002)

Facts: Another out-of-province accident involving a New York driver who crashes into a Ontario driver in New York. The Ontario driver brings an action in Ontario against the New York driver and her Ontario insurance company. The parties applied to see whether Ontario or NY law would govern the question of (1) costs, (2) prejudgment interest, and (3) cap on non-pecuniary losses. 

· Ontario law would have awarded costs to the successful party; NY law would not.

· Ontario law would have awarded prejudgment interest, NY law would not

· Canadian law has a cap of $100,000 on non-pecuniary losses. 

The parties also asked the court to decide whether NY law would apply at all (on the grounds of the plaintiff's argument in Tolofson that there might be room to depart from the rigid lex loci delicti rule if the accident happened outside of Canada).

· The NY limitation period had expired for a "no fault" claim, so the Canadian plaintiff would have been precluded from continuing with the action in Ontario if New York law applied

Issues: Does NY or Ontario law apply?  And are the questions of costs/interest/cap substantive or procedural? 

· If substantive, then NY law applies

· If procedural, then Ontario applies.

Holding: NY law applies to substantive matters under general choice of tort law rule.

Analysis: 

· This was a case involving a Canadian plaintiff and a non-Canadian defendant. 
· Generally speaking, the law of the place of the tort should apply unless there would be an injustice to one of the parties.
· But injustice does not mean that the result would be unfavourable.
· The Court was unclear on what would actually constitute an exception to the lex loci delict rule.
· Costs

· The primary objective of Costs is to act as a disincentive to unnecessary litigation.
· The right to costs is actually a discretionary power exercised by the courts with a view to maintaining costs as a deterrent from abusing the system.
· Therefore, costs are tied to the actual machinery of justice.
· Ratio: Awarding of costs is a procedural question. 
· Pre-judgment interest

· OntCA reverses trial judge's decision.
· Note that historically, pre-judgment interest was not generally awarded unless the parties claimed it.
· About 30 years ago, legislation imposed an obligation on courts to award pre-judgment interest, subject to a court's discretion to vary the interest.
· The primary objective of Pre-judgment Interest is to compensate the plaintiff for the delay in getting their money. 
· The deciding forum only has a discretion to vary the interest.
· Because this is about compensation, it is a substantive question. 
· Ratio: Pre-judgment interest is a substantive question
· Cap on non-pecuniary damages

· While heads of damages are substantive, the actual quantification is procedural
· Therefore, the right to claim damages for pain and suffering is a substantive question - and would be governed by NY law
· But, the cap upon pain & suffering damages is a procedural question - and would be governed by Ontario law
· The cap is about the amount of money attached to a particular head of damage. 
· Note that Blom thinks "treble damages" would be a head of damage, and therefore would be a substantive question. He says this would be similar to Canadian "punitive damages" (recall Old North Brewing Co). 
· Ratio: Cap on non-pecuniary damages is a procedural question.
· Heads of damages are substantive (i.e. right to claim pain and suffering)
· Quantification of damages is procedural (i.e. $100,000 cap on non-pecuniary damages)
Ratio: Generally speaking, the law of the place of the tort should apply unless there would be an injustice to one of the parties.
· Costs: procedural question
· Pre-judgment interest: substantive question
· Cap on non-pecuniary damages: procedural
· Heads of damages: substantive
What goes on in the United States?

Babcock v. Jackson was the high point of American conflicts law, and represented liberation from the old choice of law rules (NY driver gets into Ontario accident; wants to bring action in NY; NY law found to apply despite accident occurring in Ontario).

In some US states, the Court will apply the "significant contacts" test: A tort action is governed by the law of the state which has the most significant relationship with the incident and the parties.
· Look at the significance of the connections between the parties and events and jurisdictions

· Reconcile the competing interests of the states in having its own law applied

· Link the purposes of the legal rule to the interests of the state

However, in the end, most US states apply the place of the law of the tort, unless there is some good reason not to.  

The problem with Babcock is predictability. The "significant contacts" rule is wonderfully sophisticated, but it is difficult to predict the outcome. For example, it is not helpful with cases involving multiple parties from multiple jurisdictions. You might end up with different results for different parties in a single accident. Essentially, the logical implication of the Babcock approach ("determining choice of law by state interest")  is that the law to be applied for each party is determined by that party's residence. 

The uncertainty in Babcock is what caused the SCC to wave it aside in Tolofson.

For example, look at the potential result if you applied the Babcock rule to Tolofson.
· In Tolofson, the defendant argued that (1) the Saskatchewan limitation period should apply to bar the BC plaintiff from bringing an action in BC and (2) the Saskatchewan "guest" statute barred passengers from suing drivers unless gross negligence.

· The plaintiff would argue that Saskatchewan had no interest in barring BC plaintiffs from launching actions in BC, and therefore the limitation period should not apply.

· The plaintiff would also argue that BC had more of an interest than Saskatchewan in allowing BC residents to sue BC residents. 

· If Babcock had ruled, BC law would have applied in Tolofson instead of Saskatchewan law.

Babcock v. Jackson (N.Y. Ct. Apps. 1963)

Facts: NY driver and passenger drive to Ontario and hit a wall. The driver and passenger sue each other in New York. 

· Ontario had a law which prevented a passenger from suing a driver. 

· At the time, New York had a rule that said you applied the law of the place of the tort (Ontario).

· If Ontario law was applied, then the passenger could not sue the driver.

Analysis:

· NYCA held that it made no sense to mechanically apply the law of the place of the tort

· Ratio: The right thing to do is to look at the significance of the connections between the parties and events and different jurisdictions

· Ratio: You must reconcile the competing interests of the states

· New York had an interest in seeing passengers-domiciled-in-NY compensated at the expense of the driver

· Ontario is not interested in having its law apply to these facts. It may be interested in having its law apply to protect Ontario insurers, but it doesn't care about NY plaintiffs and defendants.

· Ratio: The NYCA departs from the "the law is governed by the law of place of the tort" rule by linking the purposes of the legal rule to the interests of the state. 

· When you do this, you see that only NY has an interest in having its law apply.

Holding: New York applies. Passenger can sue driver.

Note: Not every US state has followed Babcock, but it is included in the 2nd Restatement. It abandons traditional choice of law issues ("tort law is governed by the place of the tort"). Now, there is no rule regarding the choice of law. We only have a rule regarding the determination of the choice of law ("significant contacts" rule which looks at the interests and policies of the state in having its law applied). 

Defamation: Law of the Victim's Home

Traditional View of Libel: Each and every publication is a separate tort.
· So if you apply the rigid lex loci delicti rule, the locus of the tort would be the place of the publication (that is, where it is read).

· Publishers would have to fend off libel suits from each and every jurisdiction in which the libel was read/heard

· Based on this rule, publication in the province has been held to mean that the tort was committed in the province for jurisdictional purposes.  

So what choice of law rule applies to a cross-border libel action?

Australian Broadcasting Corp. v. Waterhouse suggests that the most appropriate law to apply is the law of the victim's ordinary residence, because that is where the victim's reputation is located, and where the defamation has its impact on the victim. Specifically, this is where the effects of the libel are felt.
Dow Jones and Burke (Brian Burke sues NY Post in Vancouver; BC law applies despite the publication having occurred in BC) seem to affirm this: that the jurisdiction where the victim has his or her home has the most interest in applying its law to the libel action. 

Australian Broadcasting Corp. v. Waterhouse (New South Wales CA, 1991)

Analysis:

· Judge suggests that the traditional view is no longer sensible in modern times.
· Publishers would have to fend off libel suits from each and every jurisdiction in which the libel was read/heard
· He reviews the American libel rules:
· In some states, the essence of libel is not publication in the sense of where it is read, but where it originated
· In other states, the fact that you have multiple publications does not mean that the lex loci delicti choice of law rule must be slavishly followed. Those states generally apply the "significant relationship" rule according to the American Restatement. 
· Usually, the most appropriate law to apply is the law of the victim's home, because that is where the victim's reputation is located, and where the defamation has its impact on the victim.
Note: The Australian High Court had a later case where a Victoria resident was allegedly defamed in an online version of Barrons (published by Dow Jones and maintained in New Jersey). The issue in the Dow Jones case was jurisdiction - whether the Australian court should decline jurisdiction on the basis of FNC. But Dow Jones also argued that Australia should adopt the "single publication" principle and therefore should apply New Jersey law to this libel, and therefore Australia is FNC. The Australia HC rejected Dow Jones' argument and relied on the traditional view of libel that a libel occurs where it is "published". Here, the publication was in the State of Victoria, where the victim lived and had suffered damages. 

Burke v. New York Post (BCSC)

Facts: A New York Post columnist commented on the Todd Bertuzzi hit, and suggested that Brian Burke was personally implicated in the hit because he had put out a challenge to the Canucks to "get Moore". Burke sues NYP for libel in Vancouver (though he's in Anaheim by this time). 

Issue: Should BC decline jurisdiction?

Analysis:

· BC court found that pretty much no one in BC reads the New York Post

· But a sports radio broadcaster had read the NYP website and raised the article with Burke on a radio interview

· Jurisdiction simpliciter established: BCSC held that there was a real and substantial connection b/t BC and the action because of the injury to Burke's reputation in BC.

· BC was Forum Conveniens: BCSC also held that BC was forum conveniens because if Burke tried to bring an action in New York, he would not have a claim (due to NYT v. Sullivan rule which barred public figures from suing for defamation unless actual malice proved)

· Burke has a legitimate advantage in suing in BC ( the advantage being that he has a claim in BC, and would not have a claim in New York.

· The advantage is legitimate b/c he still has a home in BC.

· The damage he suffered is in BC.

Holding: BC has jurisdiction over the case. 

Contracts and Restitution

On one hand, it is hard to determine the applicable law for a contract because they are not clearly localized, and may involve multiple far-flung parties. But on the other hand, it is easy to determine the applicable law for a contract because the parties can agree on the applicable law. 

Choice of Law Rule for Contracts:

Most, but not all, contract issues are governed by the proper law of the contract.

Agreement: The role of intention is crucial. If the parties have agreed on the applicable "proper law of the contract", then the courts must give effect to that agreement so long as the agreement is bona fide and legal, and not against public policy (Vita Foods). 

Inference: If the contract allows the Court to infer what the parties' agreement is as to the proper law of the contract, then the courts must give effect to that agreement (Star Texas)

No Agreement: If the parties have not agreed on the proper law of the contract, then the court applies the law that has the "closest and most real connection" to the contract. (Colmenares; Amin Rasheed)

Also consider whether the contract has been formed at all. You can't determine whether the parties have agreed as to the proper law of the contract, if the parties haven't agreed that there was even a contract.

Practical Note: Always include a choice of law clause in your commercial contracts! 

Proper law

Proper Law is determined by the Agreement of the Parties

The Choice of Law rule for Contracts respects parties' freedom to contract. The Courts will respect the parties' choice of the proper law of the contract.  The proper law decides almost everything, including:

· Whether a contract is void for illegality (Mackender, English insurers refuse to pay claim of diamond merchants who "lose" diamonds in Italy; Belgium forum and choice of law clause; English court declined jurisdiction on FNC and also held that Belgian law properly decided these issues)

· Whether there is a right to cancel an insurance policy for non-disclosure of a material risk (Mackender)

· Whether a Forum-Selection clause was genuinely agreed to, and what its scope is.  Note that this determination is done at the jurisdictional stage (Part 1) (Mackender)
Accidental Intention: It doesn't matter if the parties "chose" the proper law by accident (Vita Foods, stupid broker chose the wrong form).  Even in those cases, the courts generally give effect to the contractually-agreed upon proper law.

Other Legislation to Apply: A contract might specify one proper law, but note that provisions of another state's legislation will apply in certain circumstances.  This is okay. One proper law will apply, and the other legislation is simply incorporated by reference as a matter of contract law. (Vita Foods, English law was proper law, but US and 

Canadian legislation incorporated by reference)

Fixed Proper Law: If the Court is determining the proper law of the contract, then the proper law is to be fixed at the time of contracting.

· You cannot have a shifting proper law

· However, the parties can agree to change the proper law after entering into the agreement.

· In principle, if you're free to choose a proper law, you're also free to change that proper law
Vita Food Products Inc. v. Unus Shipping Co. (P.C. 1939)

Facts: Unus Shipping Co sends a ship containing herring (for Vita Foods) from Newfoundland (at the time, an independent dominion) to New York. The ship has an accident during an unscheduled stop in Nova Scotia (essentially, it runs into the island). The herring is "reconditioned" and eventually delivered to New York. 

· Vita Foods sues Unus in Nova Scotia for breach of contract (contract of carriage)

· The ship was registered in Nova Scotia and owned by a Nova Scotia company

· Court must look at terms of the contract of carriage to see whether there is a breach.

· Contract terms are normally contained within the Bill of Lading

· The Bill of Lading WAS SUPPOSED TO SAY that the Contract is governed by the Law of Newfoundland and the Hague Rules

· Newfoundland statute held that the Hague Rules apply because the voyage was from a Newfoundland port

· Bill of Lading must state expressly that the Hague Rules apply

· The Hague Rules provide exemption from liability for shipowners (but not for the ship captain ( he was stupid for running into Nova Scotia ( the shipowners would only have been liable if they were found at fault for picking a stupid captain)
· But note that the Hague Rules only apply if the voyage is from a local port.

· So the Newfoundland version of the Hague Rules applies only if the voyage is from a Newfoundland port.

· And the English version of the Hague Rules applies only if the voyage is from a English port

· So notwithstanding that English law was the proper law of the contract, the rules as enacted by England did not apply because the shipment was not from an English port
· BUT the broker who drew up the actual Bill of Lading used the wrong form

· It held that the shipowners were not liable

· AND that the contract was governed by English Law

· AND that if the voyage was from an American port, the applicable American and Canadian statutes would apply

· Plaintiffs would have lost if the Hague Rules applied because the Rules exempted the shipowners from liability.

· BUT the plaintiffs would also have lost of the English rules applied because the shipowners were exempted from liability

· So the plaintiffs argued that the Bill of Lading did not comply with Newfoundland law (which is where voyage started, and therefore was the "place of contracting/place of performance"), so it was void and therefore the exemption contained within was void. Therefore, the shipowners should be subject to a common carriage liability, and the plaintiffs should win. 

· Plaintiffs appeal to the Privy Council from the Nova Scotia Court of Appeal

Issue: Was this really the effect of Newfoundland law, in that it made the Bill of Lading void? And even if it did, what do you do with this reference to English law? What exactly is the "proper law of the contract"?

Holding: Vita Foods loses.  All courts agreed that the shipowners were exempt from liability. 

Ratio: This case is still a leading case because of the rule it establishes re: "proper law of the contract". 

Analysis:

· Blom says that the actual judgment is written rather poorly (silly Lord Wright!)
· The contract included a clause establishing English law as the proper law of the contract
· Is this contract governed by English Law?

· RATIO ( Intention Test: If the parties choose a law to govern the contract, the courts will respect that choice.
· Intention must be "bona fide" and "legal"
· Cannot be against public policy
· In this case, the parties chose English law
· They might have had normal, practical reasons for choosing English law despite the lack of apparent connection to England
· Insurers were English (Lloyds)
· Ship would have sailed under an imperial contract (cuz Newfoundland was still part of the Dominion)
· Note that in this case, the parties chose England by accident.
· This doesn't faze the Court. 
· The Intention Rule still applies.
· Parties may want the law of a neutral 3rd party to govern their contract
· English law is a popular choice for commercial agreements b/c it is well-developed.
· Exceptions:

· Evasion Motive: If you choose the law based on bad faith grounds (i.e. to avoid unfavourable legal consequences), the parties' choice may not be respected.
· But even this exception is not strong ( the parties will always choose their law that they prefer, and therefore will always try to avoid bad laws
· Wacky Law: If the parties choose a wacky law (i.e. Timbuktu), the Courts might question the bona fides of the parties…
· What about Newfoundland law?

· Newfoundland is the "place of contracting / part performance"
· The Privy Council interpreted the Newfoundland statute to simply direct the parties to include an express reference to the Hague Rules in the contract (not mandatory)
· So the PC holds that the contract is not illegal under Newfoundland law
· But suppose that this contract was illegal under Newfoundland law.
· This doesn't matter, because the PC is sitting as a Nova Scotia court ( not as a Newfoundland court
· A Newfoundland court would be subject to the Newfoundland legislature ( so if the Nfld statute required the court to hold the K void, then the Nfld court would have to do so. 
· But a Nova Scotia court would not be subject to the orders of the Nfld legislature
· Ratio: A state's legislation has no extra-territorial competence over parties who (1) do not have their actions heard in that state and (2) have chosen another proper law. 
· This Newfoundland legislation was meant to regulate worldwide shipping actions
· The legislation would have applied if the parties had had their case heard in Newfoundland. 
· But the PC holds that a Nova Scotia court can - and must - ignore Newfoundland law because it is not the proper law of the contract. English law is the proper law of the contract
· Practical Outcome: If you want a certain state's regulatory scheme to apply to your case, get your case heard in that state's courts!  
· Recall Lloyds v. Meinzer: if the Canadian names had been successful in getting their case heard in Ontario, then Ontario securities legislation would have applied despite the proper law of the contract being English. Remember that Ontario law would've held Lloyds liable for breaching securities law, and said "apply this rule if the security is issued in Ontario". However, Ontario declined the action on the grounds of FNC.  Wouldn't be fair for Ontario investors to do better then other Lloyds investors worldwide. The English courts heard the case, therefore English law applied (not Ontario law). 
· What about Nova Scotia law?

· Nova Scotia is lex fori, or the forum
· The important thing to note about this is that Nova Scotia is not subject to the dictates of the Newfoundland legislature.
· Ratio: The forum is only subject to the proper law of the contract, and not another state's regulatory scheme. 
· Note that though it was an English contract, there will still references to both Canadian and US legislation within the contract (depending on where the ship sailed from).
· Ratio: That's okay. English law applies to the contract as a whole, but provisions of the US or Canadian legislation are incorporated by reference, as a matter of contract law. 
· But note that English law also stated that the Hague Rules applied.
· Remember that the contract did not refer to the Hague Rules
· The PC holds that this doesn't matter ( it doesn't mean that the contract is void.
· It just means that the shipowner is still exempt from liability.
· In the end, the plaintiff lost. The shipowner was exempt from liability.
Exceptions to the Proper Law Approach

Evasion Motive: If the parties choose a proper law based on bad faith grounds (i.e. to avoid unfavourable legal consequences), the parties' choice may not be respected.

· However, this exception is not very strong

· Parties to a contract will always choose their law that they prefer, and therefore will always try to avoid bad laws
Preference ( evasion: It is not mala fide or illegal or against public policy to choose a law and jurisdiction with which the contract has the closest connection. (Nike Infomatics v. Avac, BC franchisor contracts with Alberta franchisee; BC choice of law clause found valid; Alberta Franchises Act not found to affect contract in this case). 
Wacky Law: If the parties choose a wacky law (i.e. Timbuktu), the Courts might question the bona fides of the parties…
Nike Infomatic Systems Ltd. v. Avac Systems Ltd. (B.C.S.C. 1979)

Facts: Dispute b/t BC company (Nike) that franchises audio-visual equipment leasing operations and an Alberta franchisee (Avac). Nike alleged breach of contract by Avac. Avac argued that Nike could not enforce the contract against Avac because it violated the Alberta Franchises Act. The contract had a BC choice of law provision, but also held that if "any provision contravened the law of any jurisdiction where the contract is to be performed, it shall be deemed to not be part of the contract". 

Issue: Is BC law effectively chosen by the BC choice of law provision?  Even if the contract is governed by BC law, what is the effect of this 2nd clause? What was the effect of the Franchises Act upon the contract?
Holding: BC law was the proper law. 
Ratio: The only case which has discussed the limits of the freedom to choose proper law. A Court will uphold the proper law unless that choice was mala fide or illegal or against public policy.  Generally speaking, parties won't choose a wacky law, so courts tend to uphold choice of law provisions. It is not evasive to choose the jurisdiction with which the contract has the closest connection. Preference ( evasion. 
Analysis:

· Avac argued that the Court should ignore the express choice of BC law in the contract as it was not a bona fide choice - argued that it was chosen to evade the law of BC. 

· BCCA dismissed this argument. 

· There was a clear connection to BC and it made sense to have a single law govern all franchisees.

· Not evasive - not designed to evade the jurisdiction with which the contract has the closest connection. Nothing wrong with choosing BC law over Alberta law on the basis that you prefer having BC law apply. Preference ( evasion.

· "Contravention provision" (severance clause)

· BCCA held that this provision was designed to cope with local statutes that prevented/required business to be done a certain way

· It allows parties to sever un-workable provisions, and still uphold the rest of the contract

· This provision would have been triggered if the parties engaged in something that was illegal
· But the Franchises Act does not make the contract illegal, therefore the severance clause was not triggered. It simply imposes certain requirements for the franchisor, and various fines in the event of non-action. 

· Practical Note: good idea to include this kind of severance clause when drafting contracts.

Problems with the Proper Law Approach

The problem with the Proper Law rule is that it does not give much scope to states who might want to regulate contracts, if the parties choose to not be governed by that state's law (Vita Foods). 

The forum must use the proper law of the contract to decide the action, and not the regulatory scheme of the state in which the action arose (Vita Foods). A state's legislation has no extra-territorial competence over parties who (1) do not have their actions heard in that state and (2) have chosen another proper law. 
The parties are thereby given, in effect, the power to contract out of the regulatory regime in a particular country, as long as they can keep out of the courts of that country. The Choice of Law rule does not accommodate state interest very well. 

Isn't there an argument in comity that the Choice of Law rule should take state interest into account in determining the governing law of the contract?  Blom says this is in the future…but it's a good argument to make! 

Implied Proper Law 

The parties may also agree to the proper law of the contract by implication (Star Texas, arbitration clause held that any dispute would be heard in London or Beijing; arbitration clause was valid, but court could not infer proper law; had to use "closest and most real connection" test).

For example, arbitration clauses often state that "any dispute will be heard in country X".  In these cases, the Court will normally infer that the parties have chosen the law of country X to be the proper law of the contract. The arbitration clause is a strong, but not conclusive indicator of the proper law. 
Where the arbitration clause is unclear as to which country will hear the arbitration, the court should use the "closest and most real connection test".  Note that in these cases, the arbitration clause is still valid - but the Court simply must undertake the proper law analysis separately (Star Texas).

The “Star Texas” (C.A. 1993)

Facts: Liberian shipowner charters the Star Texas (a ship) to a Chinese charterer. The shipowner wants to be paid for the ship's "dead time". Charterer refuses to pay. K had arbitration clause which referred "disputes to arbitration in London or Beijing, at defendant's option".

Issue: Is the arbitration clause valid? 

Holding: The arbitration clause is valid. The court just needs to figure out the proper law by some other means.

Analysis: 

· English CA says this is the strangest clause they've ever seen ( who the heck is the defendant supposed to be?

· Arbitration clauses must be enforced unless they are "null and void, or incapable of being performed".

· Parties argued that this was a void arbitration clause

· A clause stating "arbitration in country X" makes an implicit statement re: choice of law. You are assumed to have the law of country X apply.

· But in this case, a clause stating "arbitration in London or Beijing" could be confusing. 

· How can you have a contract governed by English OR Chinese law?  

· You can't have a floating proper law. 

· Therefore, the clause is void or inoperative because it leads to an impossible situation whereby (1) two proper laws exists or (2) the proper law is unclear.

· Ratio: The Court says that normally, a clause which says "any dispute will be heard in country X", you can infer that the parties have chosen the law of country X to be the proper law of the contract.

· In these cases, the Court can determine the proper law of the contract by inference ( just look at the arbitration clause.

· Ratio: But if you have a clause that says "arbitration could be in country X or Y", then there is no clear proper law

· In these cases, the Court will fall back on the default rule that "if the parties have not agreed on the proper law of the contract, then the court applies the law that has the "closest and most real connection" to the contract.

· The arbitration clause is still valid. It doesn't lead into an abyss of uncertainty regarding proper law. The court just has to figure out the proper law by some other means.

· The Court also holds that the clause is not void for uncertainty because of the "at the defendant's option" language.

· It might be messy, but the clause is still workable.

· Blom likes this case because it highlights situations where the proper law isn't expressly chosen, but it has been chosen by implication. One such example of "choice of proper law by implication" is arbitration clauses. 

No Agreement as to Proper Law: "Closest and Most Real Connection Test"

Where there is no expression of the parties' intention, or no implicit choice of law, the court will choose the law that has the "closest and most real connection" to the contract (Colmenares, Cuban-American tries to get his payouts from Canadian insurance company on his Cuban insurance contract; no choice of law clause; Cuban law didn't allow payout, but contract found to be governed by Ontario law; Canadian company must pay)

Non-exhaustive factors to consider include:

· Place of contracting
· Place of performance
· Language and style of contract

· Domicil and residence of parties at time of contract
· National character of a corporation, and its place of principal business
· Location of contract drafting

· Where was decision to enter into contract made

· Currency of contract

· Framing of the contract (Amin Rasheed, Liberian shipowner sues Kuwait insurance company in England; English law applied because it looked like an English contract and Kuwait had no insurance law at the time)

· And so on, and so on…

Note: One of the considerations absent from the "closest and most real connection" test in both Amin Rasheed and Colmenares is the regulatory interest of the state. 

· In Amin Rasheed, the state's regulatory interest was not considered at all. Whatever interest Kuwait might have in applying its own law is ignored by the majority.

· Likewise, in Colmenares, the court did not really consider Cuba's interest in having its currency exchange control legislation apply to the insurance contract. 

Most of the choice of law contracts cases consider whether a state's regulatory legislation applies (see Vita Foods). The Contracts choice of law system appears to be inadequate at reflecting the legitimate regulatory claims with which the jurisdiction is connected. 

Imperial Life Assurance Co. of Canada v. Colmenares (SCC 1967)

Facts: 2 life insurance contracts issued by ILAC through their Cuban agency in Cuba to Mr. Colmenares. 

· K holds that C will be paid out in New York in USD. 

· Contract in Spanish, but application made to ILAC's Toronto office.

Colmenares pays the premiums in Cuban pesos. Then comes the revolution in 1958 and Fidel takes over. Ack! Cuban government passes "Cuban exchange control" statute which holds that all life insurance policies must be paid out in Cuban pesos in Cuba. By this time, Colmenares has fled Cuba for the US and continues to pay his premiums on the policies. Shortly afterwards, Colmenares applies to ILAC for the cash surrender value of the policies. ILAC refuses to pay out because Cuban law would be infringed if they paid out. Colmenares sues ILAC and they end up in the SCC.

Issue: What is the proper law of the contract? If Cuban law, then Colmenares is screwed. If Ontario law, then ILAC must pay out.

Analysis:

· Policies have no choice of law clause.
· Ratio: Where there is no expression of the parties' intention, or no implicit choice of law, the court will choose the law that has the "closest and most real connection" to the contract.
· Determining the Closest and Most Real Connection:

· Place of Contracting: Cuba (due to the stupid postal rule)
· But the place of contracting is essentially arbitrary
· Language of the policy: Spanish ( points to Cuba
· Where was the insured when policy taken out? In Cuba
· Where was contract drafted? In Ontario, though translated into Spanish later. But linked to Ontario legislation.
· Where was primary decision to enter into the contract made? 

· Application was coming from a Cuban resident to an Ontario company for money.
· The decision to take on the risk was made in Ontario
· The Court held that Ontario law had the closest and most real connection to the contract.
Holding: Ontario law governs. Colmenares gets his money. Silly insurance company!

Ratio: Where there is no expression of the parties' intention, or no implicit choice of law, the court will choose the law that has the "closest and most real connection" to the contract. Non-exhaustive factors to consider include:

· Place of contracting

· Language of contract

· Location of insured at time of contract

· Location of contract drafting

· Where was decision to enter into contract made

· Currency of contract

· And so on, and so on…

Note: Include a choice of law clause in your commercial contracts! 

Note: The lower court had held that even if Cuban law applied to the contract as a whole, Ontario law should govern the cash surrender value option.  The SCC said they didn't have to decide this question, since Ontario law governed the contract as a whole ( but that it would be an "unprecedented" move to have a shifting proper law. Proper law must be fixed at the time of contracting, if to be decided by the court. 
· But see International Conventions on Commercial Contracts which allow parties to "change" the proper law of the contract. Note that these conventions don't apply to Canada. 

· But parties can always agree to change the proper law of the contract. 

· In principle, if you're free to choose the proper law, you're free to change that proper law. 

Amin Rasheed Shipping Corp. v. Kuwait Ins. Co. (H.L. 1984)

Facts: Yet another (marine) insurance case. The vessel is owned by a Liberian company and is insured by a Kuwaiti insurance company. The marine insurance contract was taken out via a London broker. The vessel is damaged/lost/abandoned when the crew & master are thrown into jail. The shipowner makes a claim for insurance.

Issue: Can the English court hear this action?

Analysis:

· The English service ex juris rules held that service ex juris could be granted if the contract was governed by English law

· This raised the question of the proper law of the contract


· Majority: Lord Diplock held that English law governed the contract

· At the time, Kuwait had no insurance law

· Framing of the Contract: Though the contract was issued by a Kuwaiti insurance company, it was an "English" contract because legally, the closest connection between this terminology was with English law. 

· It looks like an English contract, it smells like an English contract, therefore it is an English contract.

· Concurring/Dissenting: Lord Wilberforce agrees that English law governs the contract

· The fact that Kuwait didn't have a marine insurance law at the time, and the fact that Kuwait would have used English concepts to draft their contract does not mean that it was an English contract.

· It was a Kuwaiti contract that looked like an English contract.

· But Lord Wilberforce still found that English law won out, because of all of the connections to England

· Unlike Lord Diplock, "framing of the contract" was just one possible connection.

Holding: English law applies. But in the end, the English court declined jurisdiction on the grounds of FNC.

Issues that may be referable to a law other than the proper law

In Contracts, most questions are generally answered by the proper law of the contract, as it would be chaotic to apply different legal systems to different contractual obligations. 
But some issues are governed by something other than the proper law.
Formation
It is irrelevant whether there is a choice of law clause in the contract if it is unclear whether the parties ever formed a contract at all.  In these cases, you cannot rely on the "proper law" because it is not clear whether the parties agreed to that proper law.

Issues of consent are governed by the law with the closest and most real connection to the contract (the "putative" or objective proper law)
See Mackender v. Feldia AG where the English court held that Belgian law was the proper law governing an insurance contract between English insurers and diamond merchants.  If there had been an issue as to consent, it would have been determined by English law because that was where both parties were located. But in this case, there was no issue as to consent. The parties clearly agreed to the contract.
Mackender v. Feldia AG (C.A. 1967)

Facts: Lloyds' insurance company sues diamond merchants in England. Diamond merchants had claimed they had "lost" diamonds in Italy, and had made an insurance claim for them. Lloyds thought the diamond merchants had smuggled the diamonds into Italy, and denied their claim on the grounds that (1) it was illegal and (2) they failed to disclose a material risk at the time of taking out the policy. Lloyds wants this case to be decided in England. But insurance contract has exclusive jurisdiction clause and choice of law clause for Belgium. Lloyds argues that the contract is void for illegality and voidable for non-disclosure of a material risk. Therefore, the choice of law & jurisdiction clause is undercut by the voidness of the contract.

Issue: Can the English court hear this case, and should they apply English law?

Holding: The English court declined jurisdiction on the grounds that Belgium was more appropriate, and held that Belgian law was the proper law of the contract. 
Ratio: 
· What law governs the issue of consent? The law that has the closest and most real connection to the contract ("the putative proper law" ( that is, the objective proper law)
· It is possible at the jurisdictional stage for a Court to consider whether a Choice of Forum clause was genuinely agreed to
· Whether a contract is void for illegality is a matter for the proper law

· The right to cancel a policy for non-disclosure of a material risk is a matter for the proper law

Analysis:

· Whether a contract is void for illegality is a matter for the proper law. 
· Therefore, the issue of whether this contract is void for illegality should be decided by Belgian law. There is also no reason why the issue shouldn't be decided by a Belgian court.
· The right to cancel a policy for non-disclosure of a material risk is a matter for the proper law.
· Therefore, the issue of whether Lloyds can cancel the policy should be decided by Belgian law. There is also no reason why the issue shouldn't be decided by a Belgian court.
· The choice of law clause is not rendered void by an argument that the contract is void for illegality. This is an argument that you must make in front of the chosen court.
· Dicta: Lord Denning and Lord Diplock engage in some dicta about what issues would be referable to something other than the proper law
· i.e. if the issue was consent ( that is, whether the parties had reached an agreement at all ( then logically, you cannot refer to the proper law because there would be an issue as to whether the parties had agreed to that proper law in the first place.
· What law governs the issue of consent? The law that has the closest and most real connection to the contract ("the putative proper law" ( that is, the objective proper law)
· If there was an issue about consent in this contract, then English law would be the law with the closest and most real connection, given the location of the parties.
· But in this case, there was no question that the parties had not agreed to the contract.
· It is possible at the jurisdictional stage for a Court to consider whether a Choice of Forum clause was genuinely agreed to
· The issue usually is one of construction ( whether the Choice of Forum clause covers the particular dispute between the parties.
· In those cases, the Court must determine what the proper law of the contract is in order to determine how the law must be construed (because "contractual interpretation" principles are different depending on the state's law to be used)
Formalities

What law governs the form of a contract? For example, is the contract required to be in writing?

The Rule for Formalities: The contract is formally valid if it complies either with (1) the proper law or (2) with the law of the place of contracting.
Formalities is one area where proper law does not have a monopoly.  The Court will consider whether its local legislature intended their regulatory statute to override the proper law of the contract (Greenshields, Contract signed in Alberta was found valid as it complied with Ontario proper law, despite not complying with Alberta legislation)
Greenshields Inc. v. Johnson (Alta. C.A. 1981)

Facts: Contract made by Alberta resident (Johnson) and his holding company (Greenfield Inc.) to hold his investments. Johnson signs a guarantee for his debts. Greenshields Inc. wanted to sue Johnson for his debts. Johnson argues that his guarantee with Greenshields did not comply with Alberta legislation in that it wasn't accompanied by a notary. The proper law of the contract was Ontario. 
Note: Alberta has legislation which requires that guarantees be accompanied by a certificate of a notary in order to be valid. This legislation has been responsible for a number of conflicts cases.

Issue: Are the formalities of a contract governed by the law of the place of contracting, or by the proper law?

Analysis:

· Rule for Formalities: the contract is valid if it complies either with (1) the proper law or (2) with the law of the place of contracting.

· Johnson is bound because the contract was valid under Ontario law.

· Some commentators think that the Alberta legislation should apply irrespective of the proper law, whenever an Alberta resident is signing a guarantee in Alberta ( because the intent of the Alberta legislation is to protect Albertans. 

Ratio: 
· The Rule for Formalities: the contract is valid if it complies either with (1) the proper law or (2) with the law of the place of contracting. 
· Formalities is one area where proper law does not have a monopoly. 
· The Court will consider whether the local legislature intended their regulatory statute to override the proper law of the contract
Statutory Choice-of-Law Rules (Rules of the Lex Fori)
Where you're sued in a jurisdiction which has protective regulatory legislation, it is a question of construction as to whether the contract should be governed by that protective legislation in addition to the proper law.  A court is bound by any statute of the forum that dictates what the governing law of the contract is to be, or that invalidates the parties' agreement as to the governing law.
When you're sued outside of a jurisdiction which has protective regulatory legislation, then Vita Foods applies: the legislation does not apply to your case. Proper law governs. (Vita Foods, if case had been heard in Nfld, then Court would have had to apply Nfld's Hague Rules, despite the parties' choice of English law as proper law). 
Seem silly? It is. This is a clash between legislative deference and the freedom of choice which governs the proper law rule. It can lead to illogical and asymmetrical results (see Lloyds v. Meinzer - if they'd been allowed to sue in Ontario, they would have won. But they had to sue in England, so they lost. So be it). 
A forum's statutory choice-of-law rule must be applied, even to a case with connections to a country other than the forum, if that is what the statute, properly construed, demands.

Note that statutory choice-of-law rules are relatively rare.  They tend to be unilateral - that is, they define the spatial extent of one country's internal legal rules.  They do so by telling a court to apply a particular statutory rule of the forum even to cases that have connections with a country other than the forum.  See Avenue Properties where the BCCA held that a BC court could apply a BC statute to an out-of-province investment between a BC resident and an Ontario company, because the statute made such real estate investment contracts unenforceable unless the developer had provided the investor in advance with a prospectus, which the Ontario company had not done.  

Statutory rules invalidating a choice of governing law completely are relatively rare.

More common are statutes that leave the choice of proper law in place, but require a particular substantive rule or rules to be applied to the contract irrespective of the proper law (i.e. Avenue Properties).
Avenue Properties Ltd. v. First City Development Corp. (B.C.C.A. 1986)

Facts: BC resident had signed on to investment contracts for real estate in Ontario. Contract provided that proper law was Ontario, and that the parties attorned to Ontario courts (non-exclusive jurisdiction clause). Ontario company sues BC resident in Ontario for his money. BC guy's lawyer tells him to start a lawsuit in BC, on the grounds that he has a defence under the BC Real Estate Act which holds that you cannot subdivide land without issuing a prospectus. Ontario company applied in BC for a stay on forum non conveniens because they have already started an action in Ontario.
Holding: BC action permitted. 
Ratio:

· Inter alia, a statutory choice-of-law rule must be applied, even to a case with connections to a country other than the forum, if that is what the statute, properly construed, demands.  

· The plaintiff's desire to sue in a particular jurisdiction is no longer given preference.

· But a plaintiff's legitimate advantages must be balanced against the fact that parallel proceedings are proceeding elsewhere

· The Court will consider whether the local legislature intended their regulatory statute to override the proper law of the contract. You must look at the statute closely ( the "benefits of the legislation" argument is strong if the legislation was intended to protect consumers, investors or other people.
Analysis:

· BC court clearly had jurisdiction. BC court also dismissed the motion for a stay on FNC. Note that this decision is now obsolete because of cases like Teck Cominco which holds that the local Court should normally defer if the other forum is equally appropriate, and expressly overruled Avenue Properties
· Later cases look at the following factors in determining whether to defer to a foreign court because of forum non conveniens
· Has another court started the action first?

· Has another court assumed jurisdiction?

· Is there an equally appropriate forum elsewhere?
· BCCA also held that the plaintiff had a good argument that the BC legislation applies

· The Act contains, by implication, a statutory choice-of-law clause ( "apply this Act if the investor is in BC and solicited in BC"

· Therefore, the plaintiff fit within the BC legislation

· Therefore, the plaintiff had a reasonable chance at getting a BC judge to hold that the contract was unenforceable against him.

Illegal Performance
Even if a contract is valid by its proper law, it will not be enforced to the extent that it causes crimes to be committed under the local law of the place of performance.
The choice-of-law system must respect the fact that states can regulate conduct (Gillespie Management, BC proper law governed property management contract performed in Washington; performance was illegal under Washington law; contract could not be enforced in BC because of illegality). 

The courts will not hold someone liable for simply obeying the local law, even if it results in the breach of a contract. 
Gillespie Management Corp. v. Terrace Properties (B.C.C.A. 1989)

Facts: BC plaintiff owned property in Washington State. He hired a BC property manager to manage the properties. Property manager was not licensed to manage properties in Washington State. Performance was happening in Washington. Manager sued owner for its fees.
Holding: Owner did not have to pay for services which were illegally performed. Hooray!

Analysis: 
· Even if contract is valid by its proper law, it will not be enforced to the extent that it causes crimes to be committed under local law of the place of performance

· Choice of law system must respect the fact that states can regulate conduct (note that we ignore the fact that states regulate contracts)

· Courts will not hold someone liable for obeying local law.

Restitution

Restitutionary claims are governed by the law with the closest and most real connection to the place of unjust enrichment (Christopher v. Zimmerman). 
Christopher v. Zimmerman (B.C.C.A. 2000)

Note: The only case Blom is aware of on the law governing a restitutionary claim.

Ratio: Restitutionary claims are governed by the law with the closest and most real connection to the place of unjust enrichment.

Marriage, Divorce and Matrimonial Property

Marriage

Whether a marriage is valid or not usually arises as a preliminary issue in other litigious proceedings (i.e. a divorce can be granted only if the marriage was valid). 

The common law has traditionally distinguished between the formal requirements for a valid marriage and the more substantive requirements ("essential validity").  
The Governing Question in Matrimonial Law is whether you are married or not.

Note that marriage cases tend to be declining in importance in conflicts law.  For most issues, married and common law spouses qualify for the same benefits under most legislation across jurisdictions. One remaining issue is the division of property - under the Family Relations Act, only married couples qualify for division of property upon separation.  Currently in Canada, the only prohibited degrees of marriage are your siblings. This isn't such a big deal in conflicts because not many people want to marry their siblings.

Formal Validity
The formal validity of a marriage is governed by lex loci celebrationis: the law of the country of the place of celebration.

Issues of Formal Validity 
· Validity of religious or civil ceremonies

· Issuance of marriage license

· Required presence of 2 witnesses

· Absolute minimum age

· Parental consent under a certain age [So two young English teens could escape from their oppressive parents to elope in Gretna Green, Scotland, and their marriage would be recognized in England]

Essential Validity
The essential validity of the marriage is governed by the law of the domicile of the spouse or spouses at the time of the celebration (Brook v. Brook)
If your marriage is invalid according to the law of your country of domicile, then it is void by that law - despite being valid according to the place of celebration. 

Therefore, if you come to Canada to get married, but your domicile prohibits you from marrying your spouse, then your marriage has no essential validity.  It would be against public policy to allow people to evade the capacity laws of their domicile by simply trotting off to another jurisdiction (Brook v. Brook, English couple go to Denmark to marry; marriage not valid under English law because spouses can't marry their dead spouses' siblings)
Dual Domicile Rule: Each party is required to be capable of marrying the other according to the law of each party's ante-nuptial domicile.

Intended Matrimonial Home Rule: It is the law of the intended matrimonial home that is to govern the capacity of both parties at the time of marriage. (Narwal)
What happens if a couple's current domicile prohibits them from marrying, but they want to move to a domicile where their marriage is permitted?
Intended Matrimonial Home Test: If the parties intend prospectively to establish a new domicile together, and their marriage is valid under the law of their new domicile, then it will be treated as valid.  The parties must actually manage to make it to their new domicile.  This reflects the general policy that we should regard parties as married if at all possible. There is no point in having people unmarried if they want to be married.  This test gets used a lot in immigration cases (see Narwal, couple marries in India, wife is Canadian landed immigrant, she wants to sponsor Indian husband, wedding not valid under Indian law due to capacity; but valid under Canadian law, so valid).
Issues of Essential Validity
· Question of Capacity: 
· Are you old/sane enough?

· Can you marry a relative? 

· Can you marry someone of the same sex?

· Can you have more than one spouse?

· Question of Consent
· Is this a sham marriage?
Questions of Capacity: Same-Sex Marriage
Same-sex marriage has raised a whole bunch of new conflicts cases, because not all jurisdictions permit same-sex marriage.

· What happens if 2 same-sex foreigners come to Canada to get married?

· What happens if 2 same-sex Canadians are married in Canada, but go to another jurisdiction and want their marriage recognized?

Don't go to Australia - they passed a statute holding that all same-sex marriages were invalid in Australia, regardless of where they were celebrated.

Questions of Capacity: Polygamy
The other exciting issue in conflicts law is polygamy. In many jurisdictions, polygamy is legal and normal.  

The leading case is Hyde v. Hyde in front of Lord Penzance in the Court of Matrimonial Causes. Hyde had emigrated from England to Utah and became a follower of Brigham Young, the mormon. He was married by Brigham Young to a woman in Salt Lake City. The relationship broke up, and he returned to England. He then wanted to marry someone else and went to the Court of Matrimonial Causes to get a divorce. Lord Penzance was horrified - this was a Mormon marriage, and Mormons are polygamous!  No evidence of this, but Lord Penzance knew that Mormons were crazy polygamists, goddamnit.  Lord Penzance then came up with the definition of marriage that has followed us around to this day: Marriage is the voluntary union of one man and one woman for life to the exclusion of all others.

If the marriage was a polygamous marriage, there was nothing the Matrimonial Court can do for you because that is not a marriage it will recognize. 

The problem with Hyde v. Hyde is that poor Mr. Hyde only had 1 wife. But the rule was to be applied regardless of whether your marriage was actually polygamous. If it could have been polygamous, then it was not valid.

However, today, the intended matrimonial home test allows the courts to determine that if people were married under a law which potentially allowed them to have a polygamous marriage, but they subsequently became domiciled in a monogamous country, and they only had 1 spouse, then their marriage was regarded as having been converted to a monogamous marriage. (Re Hassan and Hassan, monogamous couple immigrates to Canada from Egypt which permits polygamy)
Polygamy was, and is recognized for certain purposes:

· being a barrier to further marriage

· succession: all wives of an individual were entitled to their spouse's estate upon death.  Too bad, silly polygamists!

Brook v. Brook (H.L. 1861)
Facts: Man wants to marry his sister-in-law [sister of his deceased wife]. At the time, English law says they cannot get married. They go off to Denmark where the law allows them to marry. They return to England.

Issue: Are they married?

Holding: Nope, not married.

Ratio: Essential validity is governed by the law of the spouses' domicile at the time of celebration. 
Analysis:

· Both spouses are domiciled in England
· English law does not allow people to marry their deceased spouse's sibling
· Therefore, there is no essential validity.
· It would be against public policy to allow people to evade the capacity laws of their domicile by simply trotting off to another jurisdiction
Canada (Minister of Employment & Immigration) v. Narwal (F.C.A. 1990)

Facts: Court considered the validity of a marriage celebrated in England between two Indian citizens. The wife was a Canadian landed immigrant.  The husband returned to India, and the wife to Canada where she made an application to sponsor her new husband. The Immigration Board had initially refused entry on the grounds that the marriage was invalid under Indian law at the time of celebration.  

Holding: The marriage was valid according to the intended matrimonial home theory. It was legal for a wife to marry her dead husband's brother in Canada, and the parties intended to settle in Canada, therefore the marriage was valid.

Ratio: The essential validity of a marriage is to be governed by the law of the intended matrimonial home of both parties.
Re Hassan and Hassan (Ont. H.C. 1976)

Facts: Husband and wife were Egyptian nationals and Muslims at the time of their marriage in Cairo. The couple immigrated to Canada with the intention of residing permanently. The husband obtained a Muslim divorce from the Egyptian Consul in Montreal. The wife launched an action against the husband for marital support, arguing that the Egyptian divorce was invalid.  The husband argued that the marriage had been potentially polygamous under Egyptian law, and was therefore invalid.

Holding: The marriage was valid. The wife could properly sue for matrimonial support.

Ratio: A change in domicile has the effect of making a potentially polygamous marriage monogamous - if the parties are in a monogamous relationship, and move to a domicile which does not permit polygamy. 

Divorce

Assuming that you are validly married, when can you get divorced? 

Governing Questions in Divorce:
· Can you get divorced in Canada?

· If you get divorced outside of Canada, will that divorce be recognized in Canada?


Note that divorce by a court was not introduced in England until 1857.  Prior to that, divorce was only permitted by an Act of Parliament.  Because BC accepted English law in 1858, we also got divorce (hooray!).  The first federal Divorce Act wasn't passed until 1968, then updated in 1975 or 1985.

Divorce is not a regular Choice of Law area in conflicts.

If you want to get divorced in Canada, you can only get divorced under the Canadian Divorce Act.  You cannot go into your embassy in Canada and request a divorce.  Therefore, there is no foreign law which applies to your divorce [though you may need to look at foreign law to determine whether the parties are married in the first place].

Divorce used to be a very exciting area in conflicts - but now much less so. Divorce has become much more common and most countries now have divorce. The problem of "limping marriages" has become much more infrequent.

Canadian divorce

Can you get divorced in Canada?

See the Divorce Act, 1985 for the jurisdictional test (s.3) which allows a court to assume jurisdiction over a divorce proceeding. 
Section 3: In order for a divorce proceeding to begin, either spouse must have been ordinarily resident in the province for at least 1 year immediately preceding the commencement of the divorce proceeding.

Ordinary residence is not determined by domicile, or where you intend to live out your days. Ordinary residence is determined by where you are actually living (MacPherson, wife wants divorce from husband living in Nova Scotia; she has moved back to Ontario for 4 months; not enough time to qualify for divorce yet). 
Note the connection "to the province". If you wander around Canada without ever establishing an ordinary residence for 12 months, you cannot get divorced. 

Therefore, Canadian citizens or domiciliaries living abroad will not have access to the Canadian divorce courts until they have returned to Canada for a year. 

The reality is that most divorces are uncontested.  Issues of jurisdiction are very seldomly litigated.

First to File: The first person to file in a particular province gets jurisdiction. But if two separate provinces receive two divorce filings, then the federal court hears the proceeding.
MacPherson v. MacPherson (Ont. C.A. 1976)

Facts: Couple wants to get divorced. At the time, they were living together in Nova Scotia with the kids. She left and returned with kids to Ontario, where she was originally from. She petitioned for a divorce after only 4 months in Ontario.

Issue: Is she ordinarily resident in Ontario, such that she can start a proceeding?
Holding: Cannot start divorce proceeding yet. Needs to have 8 more months in Ontario.
Rule: Ordinary residence is not determined by domicile, or where you intend to live out your days. Ordinary residence is determined by where you are living at the time being.
Recognition of Foreign Divorces
If you get divorced outside of Canada, will that divorce be recognized in Canada?

Today, most foreign divorces are recognized in Canada.  But at common law, a divorce would only be recognized if granted by the parties' domicile. In those cases, that was the husband's domicile.  This caused hardship and was a stupid rule.

Note that in Indyka v. Indyka (1961), the English House of Lords held that they would not restrict recognition of divorces to the husband's domicile rule. It was unfair to wives because they didn't have their own domicile, it was out of step with society, etc. 

Instead, the Court would recognize a divorce so long as either party has a real and substantial connection with the jurisdiction which granted the divorce (i.e. nationality, returning to a previous home, etc) (see Edwards v. Edwards for the Canadian application of this rule; dead guy's 2nd divorce found valid; therefore he properly married his 3rd wife).
For our purposes, the Divorce Act extended the domestic jurisdictional rules for domestic divorces to foreign divorces (s.22). So, today, Canada will recognize any divorce where either party has been ordinarily resident in the foreign country for at least 12 months.  This covers virtually all divorces. 

If either party was not ordinarily resident in the foreign country for at least 12 months such that they cannot meet the statutory rule, then the Court reverts back to the common law rule. In that case, either the husband or wife must be domiciled in the jurisdiction granting the divorce, or either party must have a real and substantial connection with the jurisdiction granting the divorce.

Note that the domicile / real & substantial connection common law test does not apply to Canadian divorces.  In determining whether a Canadian divorce is valid, they must abide by the Canadian Divorce Act.  If the divorce abides by the Act, then it will be recognized across Canada.

Theoretically, you could have a contest of jurisdictions, whereby one spouse is petitioning in Canada for divorce and the other spouse is petitioning in France.  In those cases, the rule is first to judgment ( if one court issues a decree of divorce, then the parties are divorced.  The other court would stay the proceedings because the issue had been decided. 
Re Edward and Edward (Sask. C.A. 1987)

Facts: Husband dies in Saskatchewan, after being married to wife #3 for 27 years. As part of a claim against his estate, his first wife's daughter alleges that the guy never properly divorced his 2nd wife, such that his 3rd marriage was not valid.  He had married the 2nd wife in Idaho, and divorced her in California. The 3rd wife wasn't aware of her husband's 2nd marriage until she discovered some papers in his desk after he croaked.

Holding: There was a real and substantial connection between the 2nd wife, the husband, and California, the jurisdiction where the divorce was granted.  Therefore, the divorce could be recognized by the Saskatchewan court. The husband was deemed to have properly divorced his 2nd wife, and was deemed to have properly married his 3rd wife.  Screw you, daughter!

Ratio: As per the House of Lords in Indyka v. Indyka, the courts will recognize a foreign divorce decree granted upon the petition of a wife, if, notwithstanding the husband's domicile, a real and substantial connection exists between the petitioner and the jurisdiction where the divorce was granted. 

PART III: Recognizing and Enforcing Foreign Judgments and Arbitral Awards

The idea that foreign judgments will be recognized and enforced goes back 150 years (Schibsby v. Westenholz). At English common law, money judgments which came from a foreign court of competent jurisdiction would be viewed as a "debt" and would be recognized and enforced as a debt.  But English courts only recognized a foreign court as being one of "competent jurisdiction" if the defendant:

· was present in the foreign court's jurisdiction at the time of the action, or

· submitted to the foreign court's jurisdiction by appearance or agreement.

These courts did not recognize the jurisdiction of a foreign court over a defendant who did not submit or was not present (default judgment).

The question of whether a foreign default judgment was enforceable by a local court was settled in Morguard which held that it was enforceable if the originating court had properly assumed jurisdiction, by finding a real & substantial connection between the action and the province of the originating court.

The key case in Recognition and Enforcement is Beals v. Saldanha which summarizes everything you need to know about foreign judgments. 

Absent a defence, monetary judgments are enforceable if (1) the defendant was present, (2) the defendant submitted, or (3) a real and substantial connection is found. The only remaining question is what exchange rate to award the judgment at. 

· Common Law Rule: Use the exchange rate on the date of payment [that is, the date when the Canadian judgment enforcing the foreign judgment is actually paid]. Sometimes, however, it's the date that the Canadian judgment is given, enforcing the foreign judgment. 

Non-monetary judgments are a bit more difficult to deal with. 

Practical Matters re Recognition/Enforcement of Foreign Judgments


[image: image2]
Constitutional Standard
Courts must give full faith and credit to judgments from elsewhere in Canada, provided that the originating court took jurisdiction on a properly restrained basis (R&SC / O&F) (Morguard/Hunt)

· This constitutional obligation clearly applies to Canadian judgments because we can clearly distinguish b/t Canadian and foreign courts. 

· It also applies to non-Canadian judgments (Beals)

· Note that there could be a difference between assuming jurisdiction over international conflicts cases versus enforcing jurisdiction over international judgments.

· We are willing to assume jurisdiction over international conflicts cases if we can find a R&SC

· But we are not as willing to automatically recognize and enforce an international judgment b/c we don't always know whether the international court is a "good court" (in that it doesn't dispense wacky justice).

· But see Moses v. Shore Boat Builders where a BC court was able to enforce an Alaskan judgment based on the Morguard standard. Then see Beals where the majority was willing to apply the Morguard statute to a non-Canadian judgment. 

· A Canadian statute which denies recognition/enforcement of judgments from elsewhere in Canada is of no effect (Hunt)

Procedural Routes to Enforcing an Extra-Provincial Judgment

There are 4 procedural routes to enforcing an extra-provincial judgment.  All of them produce a BC judgment or a registry entry with equivalent legal force. 

Note that the COEA and Canada-UK Convention include tests for the jurisdiction of the original court that may differ from those at common law (that is, the Morguard standard and traditional grounds). The ECJDA does not have any jurisdiction test.

Common Law

You could launch an action on the judgment at common law. This is available irrespective of the originating jurisdiction. Most of the cases we do are on common law enforcement.  

Registration under the ECJDA
Available if the judgment (as defined in s.1) is from elsewhere in Canada. 

Section 6 allows you to register non-monetary Canadian judgments.

Registration under BC Court Order Enforcement Act, Part 2 (a.k.a. REJA in most other provinces)

Available for judgments from any other Canadian province except Quebec and from some US states, Australia, Germany and Austria. 

Does not apply to non-monetary judgments.

Registration under the Canada-UK Convention
In the case of judgments from the UK, registration under the Canada-UK Convention for the Reciprocal Recognition and Enforcement of Judgments in Civil and Commercial Matters, implemented in BC by Part 4 of the Court Order Enforcement Act and annexed to the Act as Sch. 4. 

Does not apply to non-monetary judgments.

Registration under the Uniform Enforcement of Foreign Judgments Act
Note that this Act is not law ( it has merely been recommended by the Uniform Law Conference, but has not been picked up by any provinces yet.  It basically tracks Morguard more or less.

It does create a new defence ( in deciding whether to enforce a foreign judgment, the Court would have the power to lower excessive damage awards (a response to huge US jury award). 

Judgments Entitled to Recognition or Enforcement

At common law, an enforceable foreign decision must have been a judgment (that is, a court decision). On occasion, judgments of administrative tribunals have been enforced if they had the status of a court in the jurisdiction.

Furthermore, only foreign monetary judgments were enforceable at common law. See Pro Swing below for a discussion of whether non-monetary judgments would be enforceable now (in principle, yes; but on the facts of that case, no).

Finality
Common Law 

At common law, the judgment must have been final in order to be enforced. The possibility of an appeal does not prevent the decision from being final. Finality applies to the court which decided the action (Nouvion, creditor tries to enforce Spanish money judgment in England while judgment is under appeal).

If the debtor gives notice that he is appealing an enforceable foreign judgment in the foreign forum, the local court will usually stay their execution of enforcement until the appeal is decided. If the appeal is unsuccessful, then the stay is lifted and the foreign judgment can be enforced.

Practically speaking, a creditor who had obtained a foreign money judgment that was now being appealed would seek an injunction in the local court against the debtor to prevent them from removing their assets from the local forum before the foreign appeal was completed. 
Statutory Modification

If the appeal period hasn't expired, then you cannot sue to enforce the judgment yet. [ECJDA, s. 2(1)-(2) and 6(2)(c)].

Nouvion v. Freeman (1889) HL

Facts: Creditor tries to enforce Spanish money judgment in England. Debtor argues that it should not be enforced b/c Spanish court could still potentially review the judgment. 

Rule: Only final judgments are enforceable. The possibility of an appeal does not prevent the decision from being final. Finality applies to the court which decided the action.

Note: If D gives notice that he is appealing an enforceable foreign judgment in the foreign forum, the local court will usually stay their execution of enforcement until the appeal is decided. If the appeal is unsuccessful, then the stay is lifted and the foreign judgment can be enforced.

Jurisdiction of the Foreign Court

The Court will only recognize and enforce a foreign judgment if the originating court took jurisdiction on a properly restrained basis (Morguard).

Connected to the foreign jurisdiction by presence or residence

At common law, the local court assumed that the foreign court had assumed proper jurisdiction over the action if the foreign individual was 

(1) Resident in the jurisdiction or 

(2) Present [as either an individual or a corporation by carrying on business]. 

The traditional view was that if the defendant was temporarily present in the foreign country, and is served with process while in the foreign country, the defendant was bound (recall Maharanee v. Baroda).

Therefore, even if the defendant was only temporarily present [i.e. served while D stops over in the airport], a judgment could be enforced against them. 

Most English courts held that "transitory presence" was not sufficient to establish jurisdiction. The US courts had a "tag" rule.  But Canada has never squarely considered the question. 
In Canada, Morguard changed the common law rule to hold that jurisdiction must be taken on a "properly restrained basis". 

But it's not clear whether the Morguard "real and substantial connection" test now renders the "presence test" obsolete for the purposes of recognizing a foreign judgment, in that "transitory presence" would not longer be a sufficient ground for establishing jurisdiction.

Blom says that "transitory presence" is not consistent with the CJPTA and Morguard.  But SCC has never said clearly whether the old jurisdictional "temporary presence" principle survives, they've only made dicta.

Submission (attornment) to the foreign court's jurisdiction

There are 3 ways that a defendant can submit to the foreign court's jurisdiction:
1. By appearance during the Proceedings

a. Only if D makes an argument on the merits of the case (Mid-Ohio; BC hot rod seller challenged both jurisdiction & sufficiency of the pleadings in Ohio court; taken to have submitted)

b. Submission ( appearing only to challenge jurisdiction (Mid-Ohio)

2. By agreement

a. Includes submission by contract (Batavia Times; extreme example whereby D "submitted" via a crazy contract)

3. Where defendant started action, but a counterclaim has now been started against them in the same forum

Mid-Ohio Imported Car Co. v. Tri-K Investments Ltd. (B.C.C.A. 1995)

Facts: Ohio company buys 7 fancy sports cars from a BC company. This deal was brokered by a BC guy. Only 1 car is delivered. Dispute arises. No further deliveries. Ohio company brings action against BC company in Ohio. BC defendant makes a motion in Ohio to stay action on FNC, and also makes challenges sufficiency of pleadings. Motion dismissed. Default judgment granted against BC defendant because they don't make any further submissions. Ohio company tries to enforce judgment against BC defendant in BC court. BC defendant argues that the Ohio court improperly assumed jurisdiction, and that they hadn't submitted. 

Issue: Is "fighting jurisdiction" = "submitting to jurisdiction"? 

Analysis:

· Post-Morguard: so default judgment would have been enforced absent a defence. 
· Not clear R&SC with Ohio b/c only connection to Ohio was delivery of goods in Ohio
· Ohio company argues that they don't need a R&SC because the BC company submitted to the jurisdiction.
· D says they didn't submit ( they actually argued against jurisdiction
· Not clear from jurisprudence whether "fighting jurisdiction" = "submitting to jurisdiction"
· Old English rule seemed to say that asking court to decide on jurisdiction meant that you were submitting to the court's jurisdiction.
· Canadian courts didn't like this old English rule
· BCCA seems to say that so long as you confine yourself to jurisdictional points, you have not submitted to the court's jurisdiction
· But D not only argued jurisdiction - it also argued sufficiency of the pleadings, which was an argument on the merits of the case. Therefore, they submitted.
· If the BC defendant really did think the Ohio company had a flimsy case, the D should have argued the case in whole in the foreign court to get it dismissed on the merits. It is not appropriate to argue in the local court when defending against enforcement that the case had no merit.
Ratio: Submission includes an argument on the merits of the case. But defendant does not submit where D argues only on jurisdictional points.

Batavia Times Publishing Co. v. Davis (1977) OntHC

Facts: Court enforces Pennsylvania judgment on the basis of a promissory note whereby Davis authorized any attorney of any court in "Pennsylvania, New York, Canada or elsewhere" to appear to enter judgment against him in favour of BTPC. No notice was required by the promissory note. BTPC took the note to Pennsylvania court and had a lawyer appear to consent to judgment against Mr. Davis. BTPC sues to enforce the judgment in Ontario. Davis complains that he never had notice of the action, and therefore never submitted.

Holding: Davis agreed via promissory note, therefore the judgment is enforceable. 

Rule: Contractual submission is possible. 

Note: Extreme example. Today, you would need to see if there was R&SC b/t Davis & Pennsylvania. Better not to sign such clauses [which create submission & notice]. 

Real and Substantial Connection with the Foreign Jurisdiction


If there is no agreement, and no submission, then you must look at whether there was a sufficient real and substantial connection with the foreign jurisdiction (Morguard).

Note that the R&SC test is not a terribly high threshold for a judgment creditor to get over (Spar). It is a minimum standard of properly restrained jurisdiction. There are very few cases where a judgment creditor was not able to show a R&SC. 

Remember that Beals tells us that the Morguard standard applies to non-Canadian judgments as well.  

The typical case where a Real and Substantial Connection is demonstrated usually involves a product liability action (think of Moses v. Shore Boat Builders).

· Canadian company sells product in foreign jurisdiction. 

· Foreigners complain that product sucks. 

· Foreigners sue Canadian company in foreign jurisdiction. 

· R&SC test established via Moran v. Pyle.  

· Foreigners can therefore enforce judgment against Canadian company in Canadian court. 

Likewise, where a contract involves land in the originating jurisdiction, a real and substantial connection will be found (Beals, K involved Florida land; Florida court properly assumed jurisdiction). 

Note that Court does not care about whether the foreign court followed its own rules in issuing the judgment (Moses, BC defendant argued unsuccessfully that Alaska didn't follow its own rules; Beals, Saldanhas argued unsuccessfully that Florida court had perverse rules). It is sufficient that there is a R&SC between the action and the foreign court to establish jurisdiction simpliciter.  See Defences. 

See Braintech for a case where a foreign judgment was not enforced because there was a lack of a real and substantial connection between the originating court and the action (Braintech sues a BC investor in Texas for online defamatory statements; BCCA refuses to enforce Texas judgment b/c no R&SC to Texas). 

Note that you only need to establish that there was a R&SC between the originating court and the action.  You do not need to establish that the originating court was forum conveniens (Braintech). 

Can you sue again if the foreign judgment is unenforceable?

Yes.  An unenforceable judgment is not res judicata. B could still sue K in BC court. 

General Rule: The cause of action does not merge with the judgment.

· Therefore, even a recognized foreign judgment in your favour does not prevent you from suing all over again in a new forum. 

But if you lose your action in the foreign court, that is res judicata, and you cannot start another action against the party in another forum.

Moses v. Shore Boat Builders Ltd. (1993) BCCA 

Facts: SBB sells boat to Moses, a fisherman who is under contract with the Alaskan government. Vessel is delivered to Alaska. Boat breaks down. SBB fixes it the first time under warranty. Boat breaks down again. SBB says warranty not valid, and requires payment. Moses sues SBB in Alaska. SBB does not appear (no Morguard yet). Moses got default judgment against SBB. After Morguard comes down, Moses brings an action for judgment against SBB in BC. SBB argues lack of jurisdiction (specifically that Morguard applies only to Cdn judgments and that Alaska proceeding did not follow Alaskan rules).

Analysis:

· Morguard applies to both Canadian and non-Canadian judgments

· There was a R&SC between the action and Alaska

· Moses could have sued in either Alaska or BC

· SBB was keen to do business with buyers in Alaska

· Moran v. Pyle holds that SBB must be prepared to defend its products where they will be used

· SBB should have defended the action in Alaska

· BCCA does not care about whether the foreign court followed its own rules in issuing the judgment: Shore Boat Builders, a Richmond company, builds a boat for Moses, an Alaskan 

· It is sufficient that there is a R&SC between the action and the foreign court

Holding: SBB loses. Judgment can be enforced in BC court. But BCCA holds that they will suspend the effect of their judgment for 60 days so that SBB can go into Alaska court to apply to have the default judgment set aside.

Note: This is a typical example of case where the R&SC test works [shows up a lot in tort and product liability cases]

· Canadian company sells product in foreign jurisdiction. 

· Foreigners complain that product sucks. 

· Foreigners sue Canadian company in foreign jurisdiction. 

· R&SC test established via Moran v. Pyle.  

· Foreigners can enforce judgment against Canadian company in Canadian court. 

Braintech Inc. v. Kostiuk (B.C.C.A. 1999)

Facts: Braintech is Nevada company run out of BC with some employees in Texas. B has a shadowy business developing intellectual property (not actually produced yet, just some guy sitting and thinking in a room). B issues shares on the market. K, an investor, gets annoyed with B and makes various defamatory statements on an internet bulletin board on IP investing (B sucks!). K lives in West Vancouver. B begins an action against K in Texas for defamation. Eventually, K gets notice of the judgment, but does not defend in Texas. Texas court gives default judgment against K. B tries to enforce judgment in BC.

Analysis:

· BCCA refuses to enforce Texas judgment because no R&SC to Texas

· K's internet ramblings were not posted in Texas, nor were they aimed at Texas, nor was there any evidence that Texans read or logged on the bulletin board

· BCCA gets close to saying that they will only enforce a judgment if Texas is forum conveniens, but this would go too far.

· The only req't for recognizing a judgment is that there be a R&SC with Texas to enforce a Texas judgment. The originating court does not need to be forum conveniens.

Holding: B loses. Texas judgment not enforceable in BC because no R&SC to Texas, therefore Texas court did not take properly restrained jurisdiction.

Note: An unenforceable judgment is not res judicata. B could still sue K in BC court. 

· Even a recognized foreign judgment in your favour does not prevent you from suing all over again in a new forum. This is because of the rule that the cause of action does not merge with the judgment. 

· But if you lose your action in the foreign court, that is res judicata, and you cannot start another action against the party in another forum.

Beals v. Saldanha (S.C.C. 2003)

Facts: 2 Canadian couples in Ontario (Saldanhas and Thivys) buy a plot of land in Florida in 1981 for $4000USD which they think they might develop one day.  In 1984, they are approached by potential buyers (Beals and Foodys) with an offer to buy their lot for $8000USD.  Hooray!  They agree to sell the land, but there is some confusion on the K as to which lot is for sale (Lot 1 on the K, but S owns Lot 2). The deal goes through.  But Beals starts building a model home on the wrong lot!

· Beals launches a lawsuit against Saldanhas, the real estate agent, etc, etc, and claim fraud, breach of K, etc, etc, etc.

· The 1st action is launched in Charlotte County, Florida. Saldanhas responds to this action with a Statement of Defence.

· It turns out that Charlotte County is the wrong county. The action dies, and the Beals bring a 2nd action in Sarasota, Florida.  

· Mrs. Thivy prepares a similar Statement of Defence and files it in Sarasota. Thivy is therefore found to have submitted to the jurisdiction of the Florida court.

· The Saldanhas eventually convince the Sarasota court that they didn't consent to Thivy filing the Statement of Defence in the 2nd action, and therefore, the Saldanhas did not submit to the jurisdiction of the Florida court.

· The Saldanhas continue to ignore subsequent notices of claim against them. 

· But under Florida law, if you don't file a new statement of defence for each notice of claim, you are held to be in default.

· In 1990, the Florida court enters default judgment against the Saldanhas, and gives them notice.

· The Florida court also gives them notice that a jury will consider awarding treble damages for the case. A jury then awards damages at $210,000 compensatory, $50,000 punitive, plus interest at 12%/year! Ack!

· NOW the Saldanhas decide to talk to a lawyer. Sadly, the lawyer is a doofus and hasn't read Morguard (which had come out a year earlier), and tells them not to do anything. So, the Saldanhas don't do anything.

· In 1992, the Beals bring an action in Ontario against Saldanhas and Thivy to enforce the Florida default judgment. By this time, the amount owing was $800,000!

Trial Judgment: Judgment is not enforceable b/c of fraud
· Beals had defrauded the court in Florida, and represented that the Saldanhas had done something they hadn't.

· Note that Fraud is one of the common law defences against default judgment (see Analysis).

CA Judgment: Beals appeal and win in the Ontario Court of Appeal

· No fraud

· No other valid defence

· This was a judgment from a court with a real & substantial connection

· Therefore, Saldanhas are liable. 

· Thivys are clearly liable because they submitted to the jurisdiction of the Florida court. 

Issue: Is the foreign judgment enforceable against the Saldanhas?

Holding [6-3]: Beals wins! Poor Saldanhas and Thivys. 

· Florida court has jurisdiction (R&SC)

· None of the common law defences apply.

· Therefore, the Florida judgment should be enforced in Ontario. 

· Dissent:
· Binnie would've ruled in favour of the Saldanhas b/c of "lack of natural justice" 

· LeBel would've ruled in favour of the Saldanhas b/c "enforcement would shock the conscience of Canadians"

Ratio

· The Morguard standard applies to US foreign judgments as well.  

· A foreign judgment is enforceable without any chance to challenge it on the merits in the local court.  If you had an actual defence against the foreign judgment on its merits, you should have defended against the judgment in the original court. 

· Note that there is no defence of "bizarreness" or "perverseness". The local court cannot examine the merits of a judgment in deciding whether to enforce the judgment of a foreign court. 

· Common Law Defences against Default Judgment ("odious taints")

· Foreign court did not have a real & substantial connection to the action

· Fraud

· Breach of natural justice

· Public policy

Majority Analysis [6-3 in favour of plaintiffs]:

· Everyone had assumed that the Morguard R&SC test applied to US foreign judgments, although this was not clear when Morguard itself was decided. 

· But the SCC asked to hear argument on whether the R&SC test applied to US foreign judgments

· SCC holds that the R&SC test applies similarly to US foreign judgments as it does to Canadian foreign judgments

· Open-and-shut case: If you accept the R&SC test, then the Beals should win because the action involved a K in Florida land, therefore there is a R&SC to Florida.

· So the Beals win on the R&SC test. Now the Saldanhas have to fight the case on the defences
· Common Law Defences against the Recognition and Enforcement of Foreign Judgments ("odious taints") 

· Foreign court did not have a real & substantial connection to the action

· Fraud

· Breach of natural justice

· Public policy

· Note that these common law defences apply to default judgments as well as judgments where the defendant was present. 

· Saldanhas argue that the common law defences should be expanded

· The common law defences were framed on the pre-Morguard assumption that the range of enforceable foreign judgments were fairly narrow

· But SCC was unwilling to expand the range of common law defences

· Fraud Defence 

· Generally, neither foreign nor domestic judgments will be enforced if they were obtained by fraud

· This defence can’t be used to re-litigate the action so as to thwart the finality sought in litigation

· But the defence is controversial b/c if you argue "fraud" in the local court, you essentially invite the local court to examine the merits of the foreign judgment

· There are 2 types of Fraud:

(1) Fraud on Jurisdiction (previously "extrinsic fraud"): Fraud that goes to the jurisdiction of the issuing court or that misleads the court (foreign or domestic) into believing that it has jurisdiction over the cause of action 

· Evidence of Fraud on Jurisdiction justifies setting aside the judgment

· Fraud going to jurisdiction can always be raised before a domestic court to challenge the judgment

· Note the difficulty in finding a valid "fraud on jurisdiction" defence when it has already been established that there is a R&SC 

· The plaintiff must establish an R&SC or one of the other common law routes to jurisdiction before the defendant can argue defences

· Here, the defendant would have to argue that the foreign court had been defrauded into thinking that its own rules have been satisfied, so that they were defrauded into finding a R&SC.

(3) Fraud on the Merits (previously "intrinsic fraud"): Fraud which goes to the merits of the case and the existence of the cause of action that is newly discovered 
· The merits of a foreign judgment can be challenged for intrinsic fraud ONLY where the allegations are NEW, and not the subject of prior adjudication

· Where material facts not previously discoverable arise that potentially challenge evidence that was before the foreign court, the domestic court can decline recognition of the judgment

· Onus: The defendant has the burden of demonstrating that the facts sought to be raised could not have been discovered by due diligence prior to the obtaining of the foreign judgment. 

· On these facts, the defence of fraud is not made out. 

· Appellants did not claim that there was evidence of fraud that they couldn’t have discovered had they defended the Florida action. 

· Saldanhas should have gone to Florida to defend against the Beals' allegations of misrepresentation. 

· In the absence of such evidence, the TJ erred in concluding that there was fraud. 

· Although the amount of damages awarded may seem disproportionate, it was a palpable and overriding error for the TJ to conclude on the $$ amount of the judgment alone that the Florida jury must have been misled

· Lack of Natural Justice Defence [looks at the foreign "process"]

· The defence of natural justice is restricted to: (1) the form of the foreign procedure and (2) due process

· It does not relate to the merits of the case. 

· The Defence: If a procedure is valid in the foreign forum, but is not in accordance with Canada's concept of natural justice, the foreign judgment will be rejected. 

· Natural justice is satisfied if you have sufficient notice that the lawsuit is going on, and the general nature of the lawsuit. It is not necessary that you be further informed than that (i.e. no need to inform about extent of liability).

· Notice: The defendant must be given adequate notice of the claim and being given the opportunity to defend (unless as in Batavia Times, you agree to waive notice). 

· The majority view is that if you don't go and defend, you know you're gambling on the chance that a default judgment might be issued.  You are therefore stuck with the consequences.

· The minority view is that you might know you're gambling, but you should know about how much you're gambling. Notice should be sufficient to tell you about the extent of your liability.

· Onus: The defendant carries the burden of proof. 

· On these facts, the defence of natural justice does not arise. 

· Appellants failed to raise any reasonable apprehension of unfairness

· They were fully informed about the Florida action, were advised of the case to meet and were granted a fair opportunity to do so. 

· They didn’t defend the action. 

· Once they received notice of the amount of the judgment, the appellants obviously had precise notice of the extent of their financial exposure. 

· Their failure to move to set aside or appeal the Florida judgment when confronted with the size of the award of damages was not due to a lack of notice (notice is important part of this analysis) but due to their reliance upon negligent legal advice. 

· A lawyer's negligence cannot bar the enforcement of a valid foreign judgment

· Dissent [BINNIE]: Disagrees with the majority, and thinks that Lack of Natural Justice is a valid defence in this case

· Saldanhas weren't told that they had to re-file their Statement of Defence in order to not be held in default

· S & T weren't told that the other parties had settled for peanuts, and had left S&T as the only targets with a much higher liability

· S&T didn't know that you can't claim punitive & treble damages in the same case

· Therefore, the notice that S&T had was insufficient to be "fair notice" as to the extent of their liability

· Dissent [LE BEL]: goes even farther than Binnie

· Says that the plaintiffs should have advised the defendants as to their options

· This seems to place a ridiculously high onus on the plaintiffs (i.e. "hello, I'm suing you, and here's how much I'm suing you for - now here are your options…")

· It would imply a right to "fair notice" ( that you have a right to notice to decide whether it would be reasonable to defend.

· Public Policy Defence [regarding morality of the foreign "law"]

· The public policy defence prevents the enforcement of a foreign judgment which is contrary to the Canadian concept of justice

· The public policy defence prohibits the enforcement of foreign judgments founded on law contrary to fundamental morality of Canadian legal system, or rendered by a foreign court proven to be corrupt or biased

· It turns on whether a foreign law is contrary to our view of basic morality 

· This is a very narrow defence

1. Often made and sounds great, but seldom successful

· It is about morality 
1. Does it violate fundamental notions of Canadian justice? If yes, then the public policy defence can be invoked.

· It is NOT about whether the result offends our morality

1. It is not about testing the validity of the law

2. It is not about whether the law is bad.
3. You can't argue public policy if you simply don't like the result, or if the law is different from Canadian law

· On the facts of this case, the Public Policy defence does not arise

· The award of damages by the Florida jury doesn’t violate our principles of morality such that enforcement of the monetary judgment would shock the conscience of the reasonable Canadian. 

· The sums involved, although they have grown large, are not in and of themselves a basis to refuse enforcement of the foreign judgment in Canada. 

· The public policy defence is not meant to bar enforcement of a judgment rendered by a foreign court with a R&S connection to the cause of action for the sole reason that the claim in that foreign jurisdiction would not yield comparable damages in Canada

Further Notes from LeBel's Dissent:

· Troubled by the implication of using the R&SC test internationally w/o giving some weight to possible hardships for Canadian defendants being sued abroad and having to decide whether to go and defend

· The question is whether the R&SC test is about "factual connections" or about "fairness". Morguard wasn't clear on this question.

· LeBel is willing to apply a more stringent test to the jurisdiction of a foreign court, than he is to a Canadian court

· But the facts in Beals don't force the Court to deal with this issue

· Defences
· LeBel is the only judge who is willing to recognize a new defence: that enforcement of the judgment would "shock the conscience" of Canadians

· LeBel would've ruled in favour of the Saldanhas and not enforced the Florida judgment because it would shock the conscience.

· "Shock the Conscience" Defence
· If it stinks, we won't enforce it

· Goes further than most people would say is wise

· What the heck does it mean???

· LeBel seems to base his decision on the huge gap b/t the Saldanhas' action and their eventual liability ($800,000 for an unclear contract for a $8000 piece of land???)

· But even if it is shocking, this goes beyond the common law defences ( this examines the merits of the case. 

Summarizing Beals:

Beals v. Saldanhas is an unfortunate and tragic story, but it illustrates the risks of doing business in the US. It is not an error in conflicts law.  Blom agrees with the majority, even though it sucks for the Saldanhas. 

· It's hard to buy the minority's argument that there wasn't adequate notice of the extent of liability - the Saldanhas could easily have talked to a Florida lawyer to figure out how much they could be sued for. 

· The defences of Fraud and Public Policy are not made out on the facts.

· Beals settles the law on the Real & Substantial Connection test ( it is applicable to non-Canadian judgments.

· Beals is also clear on the general question of whether we will revisit the traditional common law defences against the recognition & enforcement of foreign judgments, now that the R&SC rule has opened up the range of judgments to be enforced.

· The majority holds that it is possible that we will have to develop new defences, but this is not the case for it. 

· If, and when, new defences come along, they should be narrow and precise. They should promote certainty.

· The current defences

· The Fraud defence is clearly defined now.
· The Natural Justice defence is kept within its original boundaries.
· The Public Policy defence is also kept within its original boundaries.
Non-Monetary Judgments

What exactly are non-monetary judgments?

Non-monetary judgments: Injunctions, Orders of specific performance, Orders for accounting of profits, etc…
Forget about letters rogatory for now [i.e. orders for discovery]. There are already rules of court in place for enforcing letters rogatory between jurisdictions.

Basic Principles re Enforcement of Non-Monetary Judgments

· The same jurisdictional tests apply to both monetary and non-monetary foreign judgments

· The same defences apply to both monetary and non-monetary foreign judgments

· The non-monetary foreign judgment must be final in order to be enforceable ["final" in the sense that it is clear what the defendant must do to comply with the order] 

Enforcing Canadian non-monetary judgments

Canadian non-monetary judgments are enforceable between Canadian provinces under ECJDA, s.6(1). 

· If it is a non-monetary judgment, it need not be final.

· Non-monetary judgments are not res judicata in the way that monetary judgments are (but see note below on declaratory judgments)

· They are not beyond alteration by the final court, in the same way that monetary judgments are.

· Therefore, parties can ask a court to lift a non-monetary judgment. 

Enforcing Non-Canadian non-monetary judgments

Before Morguard, the legal effect of non-monetary foreign judgments stopped at the border. They were not enforceable in a foreign court. 

But Morguard seems to have held that the interests of order & fairness & comity make it possible for non-monetary foreign judgments to be enforceable because of heightened judicial cooperation. 

The SCC has held that, in principle, there's no rule against enforcing non-Canadian non-monetary judgments. 
However, in Pro Swing, they chose not to enforce the non-monetary judgment on the facts (Pro Swing, SCC, 2006, US contempt order not enforced against Canadian company b/c discretionary quasi-criminal order with impermissible extra-territorial effect).  Note that Pro Swing was a bad case to decide whether non-monetary judgments were enforceable due to its nationally-bounded IP issue. If it had simply been a foreign injunction, the Court could clearly have enforced it.  Blom hasn't seen any case citing Pro Swing yet.

Enforcing Non-Canadian Declaratory Judgments

Declaratory Judgment: where the court order takes the form of a "declaration of rights". 

· The court does not order anyone to "do anything".  

· It's a way of enforcing your rights before the extent of your rights are determined

Example: "We hold that the insurer is bound to defend this claim, and that the insurance policy does cover it." (recall Teck Cominco)

You can't "enforce" a declaratory judgment in a foreign court because it does not oblige anyone to do anything.

· But you can argue that the issue is res judicata (so long as it is from a competent court) ( therefore another party could not relitigate the issue in a foreign court.

· After Pro Swing, Blom doesn't see how you could argue that a foreign declaratory judgment is of no legal effect, so long as it is final. He supposes that you could ask a Canadian court to repeat the declaration. 

Pro Swing Inc. v. Elta Golf Inc. (S.C.C. 2006)

Facts: Trademark dispute [weird case for this proposition b/c IP rights are strictly national]. Elta Golf is Ontario company which sells golf equipment on the internet to American buyers, including a Rident golf club.  Pro Swing is an American company which makes and markets golf equipment on the internet. Pro Swing makes the Trident golf club, and registers it in the US. Not clear whether it was registered in Canada as well. Pro Swing is concerned that people are infringing their trademark, mostly in the US.

· Pro Swing starts a lawsuit in the Ohio federal court against 8 defendants (including Elta Golf).

· PS gets a consent order against the defendants [all 8 defendants admitted liability, and agreed not to market their infringing golf clubs anymore].

· PS then discovers that Elta is still infringing the consent judgment.

· PS then gets a contempt order against Elta in Ohio, which include, inter alia:

· Permanent Injunction: Permanently enjoin from marketing/selling/using golf clubs w/ infringing trademark

· Accounting of Profits: Elta must account to PS all golf clubs it has sold which bear infringing trademark

· Compensatory Damages
· Specific Performance: Elta had to tell PS who was selling them the infringing golf clubs

· Elta doesn't comply with the contempt order.

· PS starts a lawsuit in Ontario, asking the court to enforce both the consent order and the contempt order

Issue: Can the Ontario court enforce an American judgment involving an American plaintiff and Ontario defendant which deals with an American trademark?

Holding: In principle, non-monetary foreign judgments are enforceable. But this judgment is unenforceable. So Pro-Swing loses.  Hooray for Elta! The little guy wins!

Trial Judgment: Ontario trial court held that it was partially enforceable. Morguard did overturn the common law rule that non-monetary foreign judgments are unenforceable. They are now enforceable, but only if they are reasonably clear and certain. In this case, not all parts of the judgment are reasonably clear and certain. The following parts were enforceable:

· Giving names of infringing products
· Giving names of infringing purchasers
· Delivery of all infringing golf clubs
Ontario Court of Appeal: The US judgment is not enforceable, though the CA agrees in principle that non-monetary foreign judgments are now enforceable. CA primarily concerned with the fact that the judgment was unclear, and furthermore, it wasn't clear that Ohio federal court judge intended the judgment to have effect outside of the US. 

SCC Majority [4-3]:

· In principle, we can enforce non-monetary foreign judgments

· Both the majority and dissent agree on the following:

· The same jurisdictional tests apply to both monetary and non-monetary foreign judgments

· The same defences apply to both monetary and non-monetary foreign judgments

· The non-monetary foreign judgment must be final in order to be enforceable [Blom is surprised by this. He doesn't think this means "final" in the old sense that the original court has no power to change the order. He thinks it means "final" in the sense that it is clear what the defendant must do in order to comply with the order]

· But we can't enforce this judgment.

· Majority has problems with contempt order b/c it is a quasi-criminal order

· Canadian conflicts law holds that we won't enforce foreign penal laws

· Majority holds that all contempt orders are criminal in nature

· But in the US, there is a distinction b/t criminal contempt orders and civil contempt orders

· Furthermore, the contempt order is also an order of Equity - and therefore, it is discretionary

· Thus, the enforcement of this order is also discretionary

· The local court must approach this issue by balancing the equities of the party to determine whether to enforce it.

· Because the order is discretionary, the court must ask "whether there is a more efficient alternative" to enforcing the foreign order

· Here, the court holds that if PS wanted information about Elta's infringing business, PS could have sought letters rogatory which would have allowed the Canadian court to amend the order in any way they wanted

· The contempt order is overkill and very vague!

· The main thing that bothers the majority about the order is the extraterritoriality issue
· Blom still doesn't know what the majority is saying

· It is clear that the subject of the US contempt order was US infringement of trademark

· This is such a US-centered issue that the majority is not sure the Ohio court intended to make Elta comply with the contempt order outside the US

· Furthermore, the contempt order seeks to prohibit Elta from selling infringing golf clubs anywhere - but they may have a right to sell these golf clubs outside of the US, because it's not clear whether PS holds a non-US trademark.

· The effect of the contempt order is to impermissibly extend US trademark law into Canada

· The majority is also worried about the part of the contempt order which requires Elta to disclose its suppliers

· This might be private information ( requiring a Canadian company to disclose info to an American company and court

· It protects quasi-constitutional principles of privacy 

Dissent

· Agrees with the trial judge on which parts to enforce.
· Contempt order clearly wants Elta to deliver up its infringing goods
· Majority makes too big a deal of the extraterritorial effect of the judgment ( but this is an issue regarding the merits of the judgment. The Canadian court cannot review the merits of the foreign judgment. 
· Separation of Legal Systems: It is a fundamental principle of the conflict of laws, when dealing with foreign judgments, that the court is to "enforce a foreign-created right" - hence the need for finality and certainty. 
· On the extraterritoriality point ( the majority is fussing over the merits of the foreign judgment.
· Dissent doesn't see any of the majority's arguments as a problem. They would've exercised their equities in favour of Pro Swing.
Note: Bad case for deciding the rule on non-monetary foreign judgments. If this had been an injunction and not tangled up with IP, the court would have clearly enforced it. 

Defences

Introduction

The materials below are a mix of cases on foreign judgments and the application of foreign law in Canadian litigation. It is important to note this distinction because certain foreign laws are not, in principle, given effect in either context.  

Strictly speaking, the defences of "Penal, revenue and other laws of a public nature" and "Public Policy" are not about "odious taints".  Where this defence is successfully invoke, the judgment falls outside of the range of judgments that the court is normally prepared to enforce.

Note that these defences can be invoked to challenge default judgments as well as judgments where the defendant appeared in court. 

Will these defences ever be expanded?

Beals held that it is possible that the common law will develop new defences. 

If, and when, new defences come along, they should be narrow and precise. They should promote certainty.

As it stands, the common law defences are defined as follows:

· The Fraud defence is clearly defined now.
· The Natural Justice defence is kept within its original boundaries.
· The Public Policy defence is also kept within its original boundaries.
Cannot challenge a foreign judgment on its merits

A valid foreign judgment is enforceable without any chance to challenge it on the merits in the local court.  

If you had an actual defence against the foreign judgment on its merits, you should have defended against the judgment in the originating court. (Beals)

Note that there is no defence of "bizarreness" or "perverseness". The local court cannot examine the merits of a judgment in deciding whether to enforce the judgment of a foreign court.  (Beals)

Penal, revenue and other laws of a public nature

Foreign judgments relating to penal and revenue laws will not be enforced by a local court. 

This idea relates to the idea that foreign judgments are enforceable only if they relate to the private sphere.  Public law foreign judgments will not be enforced. 

The bright line between public law and private law is whether the law is an exercise of government authority. 

Tax Laws

A government can only impose a tax within its own territory. It cannot ask a foreign government to enforce a foreign tax within their territory (US v. Harden, US tax judgment unenforceable in Canada)

Collecting and enforcing tax law is a sovereign exercise. We don't allow a foreign sovereign to perform that exercise on our soil, or perform it for them.

Furthermore, the courts are not well-placed to pass judgment on foreign claims like this, because the courts would need to assess their impact on local public policy. This would require local judges to interfere with foreign policy.

You could also be cynical, and argue that the local forum doesn't want its money to be sucked up by foreign tax claims because we need that money for our own tax claims. 

Note that tax treaties all stop short of allowing a foreign government to bring a tax claim in Canada to enforce tax payments.

But what about Interprovincial Tax Claims?

Some cases question whether other Canadian provinces are truly extraterritorial for the purposes of the Tax Rule. Morguard seems to say that you could extend the full faith and credit rule to foreign-Canadian public law judgments. But there may be a reluctance to go this far because there is already an elaborate agreement between provinces regarding the enforcement of interprovincial tax claims. 

United States v. Harden 
Facts: US government got tax judgment against Ms. Harden, and then sued in BC to recover the tax. Harden raised the defence that Canada should not enforce foreign taxes.

Holding: Harden wins. The tax will not be enforced in Canada

Analysis: 2 common reasons in the jurisprudence why the tax will not be enforced: 

a. Collecting and enforcing tax law is a sovereign exercise. We don't allow a foreign sovereign to perform that exercise on our soil, or perform it for them.

b. Our courts are not well-placed to pass judgment on foreign claims like this, because we would need to assess their impact on local public policy. This would require local judges to interfere with foreign policy.

You could also be cynical, and argue that the local forum doesn't want its money to be sucked up by foreign tax claims because we need that money for our own tax claims. 

Criminal and Penal Laws

Foreign penal laws are also unenforceable outside of their borders.  However, while it's usually easy to identify a tax law, it's more difficult to tell whether a judgment is the result of a penal law.

The Penal Law defence refers only to public penal laws which (1) are enforced by the state and (2) have penalties which are payable to the state (Huntington v. Attrill, Ontario company director must pay NY judgment to NY creditors).

In considering whether a judgment is the product of a penal law, the forum must examine whether the law would be penal in the lexicon of the forum.  It does not matter whether the originating court calls it a penal law or not ( only what the forum calls it (Huntington v. Attrill). 

Penal laws are about punishing an offence against the public justice of the state; not about affording a private remedy to a person injured by the wrongful act.

This distinction underscores the policy of restraining the powers of the state to infringe on foreign territorial power. The state will only work to enforce private judgments between individuals, not public judgments by a state against an individual.

While penalties may be attached ( penalties do not in and of themselves establish a penal law - unless they are enforceable by an official of the state.

Note that huge civil damages do not create a penal judgment. It might suck, but the fact that the defendant owes lots and lots of money does not make it the judgment penal in nature (Newlands v. North State Brewing Company). 

Huntington v. Attrill (P.C. 1893)

Facts: Attrill was an Ontario resident and investor/director of a New York company. The company had put out a prospectus with false statements. NY law held directors personally liable to company's creditors if the company put out a prospectus with false statements.  

· Creditors start an action against company's directors and receive a NY judgments (for $100,000!). They try to enforce the judgment in Ontario against Attrill.

· Attrill argues that this is a penal law. He finds various cases where NY judges had referred to the law as penal.

Holding: Nope. This isn't a penal law. The judgment is enforced by the creditor (not the state) and the money goes to the creditor (not the state). Therefore, it is a civil remedy. Attrill must pay up, because the judgment is enforceable in Ontario. 

Ratio: The defence of Penal Law refers only to public penal laws which (1) are enforced by the state and (2) have penalties which are payable to the state. 

Analysis:

· The Court does not care what the foreign courts call the law.

· To allow this distinction would mean that an apparently-penal law in the local court might not be penal depending on the originating court. This would lead to perverse enforcement.

· The Court only cares what the law is in the local lexicon.

· You can look at the foreign court's interpretation to get a sense of the function of the law

· But you are not bound by the foreign court's interpretation.

· Therefore, is the law penal in the local sense?

· What is a Penal Law? It must in the nature of a suit in favour of the state, whose law has been infringed. 

· The vindication must rest with the state itself, or the community with which it represents.

· Penalties may be attached, but penalties do not in and of themselves establish a penal law - unless they are enforceable by an official of the state

· The question is not for whose benefit is this law operating ( but who is responsible for enforcing the rule, and who gets the money?

· This definition draws a hard line between truly criminal judgments and civil judgments. 

· Penal laws are about punishing an offence against the public justice of the state; not about affording a private remedy to a person injured by the wrongful act 

· This distinction underscores the policy of restraining the powers of the state to infringe on foreign territorial power. The state will only work to enforce private judgments between individuals, not public judgments by a state against an individual.

Old North State Brewing Co. v. Newlands Services Inc. (B.C.C.A. 1999)

Facts: Another sad tale of a BC company trying to make some coin, and being lured to its doom by a US company. Newlands, an Abbotsford company from BC, makes brewing equipment and markets it over the Internet. It sells some equipment to Old North State Brewing Company, in North Carolina. Problems arise.NSBC sues.

· NSBC sues Newlands in North Carolina and claims treble damages (triggered if breach of the local Trade Practices Act ( allows court to triple the amount of actual damages)

· Newlands chooses not to defend in North Carolina. 

· Newlands not served with process in North Carolina

· Newlands did not submit to North Carolina court

· North Carolina court grants default judgment against Newlands and assesses treble damages

· NSBC sues in BC court to enforce the North Carolina judgment. 

Issue: Did the North Carolina court have jurisdiction? Is the judgment enforceable?

Holding: Newlands loses. Should have defended!

Analysis:

· Yes, North Carolina court had jurisdiction. Newlands sold its product in North Carolina, so Moran v. Pyle holds that there is a R&SC with North Carolina. 
· Similar to Moses(BC boat company sells boat in Alaska)
· Newlands argues that they shouldn't have been sued in North Carolina because of a contract clause which held that (1) actions would be decided in BC and (2) parties would attorn to BC.

· NSBC concedes that this clause exists, but argues that the clause does not say that BC courts will have "exclusive jurisdiction" ( only that BC will have jurisdiction.
· BC Court agrees ( this is not an exclusive jurisdiction clause. If the parties intended it to be exclusively BC, they should have said so. North Carolina court was allowed to take jurisdiction.
· Query: We still haven't had a case where the contract has included an exclusive-jurisdiction clause and where a foreign court has gone ahead and given a judgment. Could you say that the foreign judgment is unenforceable b/c it was given in violation of an exclusive-jurisdiction clause? Blom says this has never been squarely decided.
· Newlands then argues that North Carolina court was required to apply BC law as per the contract

· BC Court says firstly, they can't review the substance of the decision.
· But the BC Court says that the North Carolina court did exactly what BC would have done ( if the foreign law is not pleaded and proven, then the court must apply the local law.
· Newlands never appeared to plead and prove BC law. So naturally, the North Carolina court applied North Carolina law. 
· Newlands then argues that this is a penal judgment and should not be enforce.
· BC Court applies Huntington v. Attrill ( this is not a penal judgment. It is a civil judgment. The damages may have been huge, but it is no different from any other civil action with punitive damages. 
· It is not in favour of the state.
· The money goes to the creditor. 
· Newlands also argued public policy

· BC Court disagrees, as there was no public policy involved in the sense of fundamental justice.
Public policy

The public policy defence prevents the enforcement of a foreign judgment which is founded on law that is contrary to the fundamental morality of the Canadian legal system.

It turns on whether a foreign law is contrary to our view of basic morality. Does it violate fundamental notions of Canadian justice? If yes, then the public policy defence can be invoked.

This is a very narrow defence (Beals). It is often made and sounds great, but seldom successful.

It is NOT about whether the result offends our morality

· It is not about testing the validity of the law

· It is not about whether the law is bad.

· You can't argue public policy if you simply don't like the result, or if the law is different from Canadian law

Successful Public Policy Defences

· Judgments rendered by a foreign court proven to be corrupt or biased
· A judgment that is the result of a law that is in flagrant breach of international law (i.e. human rights, rights of the child, etc) will not be enforced by a foreign court (Kuwait Airways v. Iraqi Airways, Iraq had seized Kuwait planes; Iraq had law which made Kuwait planes property of Iraq; English HL found law violated int'l law; therefore law not valid; therefore Iraq found liable for conversion of Kuwaiti planes). 
Blom says he can only think of 2 cases where Public Policy has succeeded:

1) Iranian family law case in Nova Scotia 

2) Claim for infinite child support arrears based on a foreign law was against public policy in BC (where the law only allowed a claim for arrears for a certain period of time)

Unsuccessful Public Policy Defences

· Treble damages by a jury in a breach of contract case (Beals; Newlands v. North State). 

· Gambling debts ( gambling not against public policy, and a judgment for a gambling debt is enforceable

· Suing for a deficiency after Foreclosure ( not against public policy even though the local jurisdiction had a statute against this. Not such a fundamental injustice that it is against public policy

· Public Policy of investor protection ( Public policy of investor protection is trumped by the public policy of protecting international trade (Lloyds v. Meinzer)

Example: Nova Scotia judge refused to apply Iranian law to a divorce case involving an Iranian-Canadian couple because it would "go against Canadian public policy" to apply Iranian law which would have resulted in the wife getting nothing. Extreme result, and not seen elsewhere.

Kuwait Airways Corp. v. Iraqi Airways Co. (Nos. 4 & 5) (H.L. 2002)


Note: The only case that Blom knows where the "public policy" defence was successful, and where the public policy argument was based on international law. 

Facts: Kuwait Airways sued Iraqi Airways for misappropriating its aircraft (16 planes total; 6 had been destroyed by Allied bombing; the rest were sent to Iran for "safekeeping") during the 1st Gulf War when Iraq invaded Kuwait. Iraq flew the Kuwait aircraft to Iraq and passed a decree holding that all Kuwait aircraft were now the property of Iraq. 

· 11 years later, Kuwait launches an action in London against Iraq (can't sue in Iraq cuz it's still run by Saddam Hussein, and Kuwait had an office and funds in London)

· Kuwait Airways wants damages for its aircraft. Their claim was in conversion.
Iraqi Airways made 2 arguments:

· Forum Non Conveniens: Iraq was the more appropriate forum

· HL dismissed this argument as it was clearly impossible for Kuwait Airways to sue in Iraq.

· Sovereign Immunity: That you can't sue a foreign sovereign in a foreign court

· HL held that you can sue a foreign sovereign if the claim arises out of commercial activity

Holding: Kuwait Airways wins.  

Analysis:

· Kuwait Airways' action was based in Conversion. However, the conversion had occurred in Iraq, not in London. Therefore, this was a foreign tort being heard in London
· Choice of Law Rule for Tort: At that time, the tort had to be (1) actionable by English law and (2) not justifiable by the law of the place of the tort (Phillips v. Eyre).
· Therefore, you had to show that you had a tort claim under English law, and also that the action was wrongful as a tort under Iraq law.
· Note: This choice of law rule is gone, so don't stress about it. 
· The question was whether the conversion was justified (or not) under Iraq law
· There was this Iraqi decree which held that the Kuwait planes were the property of Iraq
· The HL looked at whether the decree was valid

· You would normally determine who owned the property by the law of the place where it was transferred
· But because the Iraqi law had made the planes subject to the property of Iraq, the planes were owned by Iraq. So under the old law, Kuwait Airways' claim would have been dismissed.
· Kuwait Airways then argued that the HL could not dismiss the claim ( because the Iraqi decree was against English public policy. It was in flagrant violation of international law.
· HL agrees with this argument. When a court is asked to apply a foreign law that is in clear violation of international law, it has the discretion to decline on the grounds of public policy.
· HL ignores the effect of the Iraqi decree, and holds that Iraq never owned the aircraft. Therefore, Iraq had converted the Kuwait planes, and were liable for damages to Kuwait.

· Laws that are in flagrant breach of international law (i.e. human rights, rights of the child, etc) will not be enforced by a foreign court. 

Society of Lloyd’s v. Meinzer (Ont. C.A. 2001)

Facts: One of the cases that came out of the downfall of Lloyds of London (a collection of underwriters - not exactly a corporation - but has access to a huge pool of capital - and all of whom had unlimited liability - eventually, a HUGE asbestos claims brought Lloyds to its knees).  Various underwriters ("names") started actions against Lloyds for fraud.  Lloyds worked out a deal with its bankruptcy trustees to create a scheme for solvency, and sent its various names invoices for premiums to fund the scheme. 

· Lloyds started an action in London to claim on the premiums

· Some of the Canadian names also sued Lloyds in Canada for fraud

· They argued that when Lloyds invited Canadian investors, they did not comply with Ontario securities law which would have granted them protection.  

· How to decide whether the Ontario Securities Act applies to this K?  
· The answer is different depending on whether your action is heard in the enacting jurisdiction or elsewhere.

· If the case was heard in Ontario, then the Ontario securities law would have applied b/c Ontario securities law applies whenever there is a solicitation of securities in Ontario (doesn't matter where the K is based).

· Ontario court would have held K to be null and void b/c it did not comply with Ontario securities law

· But if the case was to be heard in England, then the Ontario securities law would not apply because the contract was from England, not Ontario.

· English Contract Law held that a regulatory statute would only affect the contract if it was part of the "proper law of the contract" [that is, the governing law].

· English law governed the contract ( it was an offer made in England, and there was an English jurisdiction clause

· Therefore, it was an English contract

· Ontario law does not apply

· Even though the Names lived in Ontario, and even though they had some expectation that Ontario law would apply ( they do not get Ontario law for this contract.

· Ontario CA held that the action should be heard in England on 2 grounds: (1) English jurisdiction clause in K and (2) England was forum conveniens. 

· Ontario CA acknowledged that the Ontario Securities Act would not have helped the Names in English court

· But even so, this was not a reason to keep the action in Ontario

· The Names invested in an English company ( that means they are subject to English law

· The action was brought in England, and judgment given for Lloyds (Ash v. Lloyds)

· The Names were all required to pay into Lloyds' fund before they could argue fraud ("pay first, litigate later")

· This case involves the enforcement of that English judgment against the Canadian names in Ontario. 

· Lloyds is also attempting to register the judgments under the Canada-UK Convention.

· The Names argue that enforcing this judgment is against public policy.

Issue: Was this judgment against public policy?

Holding: Sorry, not against public policy. The English judgment is binding and enforceable upon the Names. The English court had jurisdiction, as the Names submitted to English court. The Names must pay!

Analysis:


· Ontario CA reviews the public policy cases that have arisen in Canada

· In each of them, the public policy argument fails. It rarely succeeds

· Gambling debts ( gambling not against public policy, and a judgment for a gambling debt is enforceable

· Suing for a deficiency after Foreclosure ( not against public policy even though the local jurisdiction had a statute against this. Not such a fundamental injustice that it is against public policy

· Treble Damages in a Breach of Contract Case ( not against public policy (Old North State Brewing Co.)

· The public policy defence is very narrow (Beals v. Saldanha)

· Investor/Consumer Protection is a matter of fundamental value to Canadian society. So it's within the ballpark of public policy.

· BUT this particular instance is NOT against public policy, given the circumstances

1) Ash v. Lloyds had already decided this issue. It would be totally inconsistent if the Ontario CA said that (1) the English court should decide this and should not apply Ontario securities law and then later said (2) the English Court's judgment should not be enforced.

2) While protecting investors is a public policy, it is only one such policy. There are other public policies at stake, i.e. protecting international trade and recognizing the legitimate expectations of people conducting international deals.

a. Lloyds was engaging in international litigation.  It would have been anomalous if some Names were liable, and others were not. 

b. Treating all of the Names the same was crucial for the insurance market and to uphold fairness.

· Therefore, the public policy of investor protection is trumped by the public policy of protecting international trade.

Error by the foreign court

Rule: Error by the foreign court is not a defence. You cannot go into the merits of the foreign case.

You can't argue that the foreign court got the facts or the law wrong. The theory is that the defendant could've argued this in the foreign court - and didn't, or lost.  

Fraud

Generally, neither foreign nor domestic judgments will be enforced if they were obtained by fraud (Beals v. Saldanha).

However, this defence can’t be used to re-litigate the action so as to thwart the finality sought in litigation. 

Note that this defence is controversial b/c if you argue "fraud" in the local court, you essentially invite the local court to examine the merits of the foreign judgment

There are 2 types of Fraud:

1) Fraud on Jurisdiction

2) Fraud the Merits

Fraud on Jurisdiction (previously "extrinsic fraud")

Fraud that goes to the jurisdiction of the issuing court or that misleads the court (foreign or domestic) into believing that it has jurisdiction over the cause of action 

· Evidence of Fraud on Jurisdiction justifies setting aside the judgment

· Fraud going to jurisdiction can always be raised before a domestic court to challenge the judgment

Note the difficulty in finding a valid "fraud on jurisdiction" defence when it has already been established that there is a R&SC 

· The plaintiff must establish an R&SC or one of the other common law routes to jurisdiction first before the defendant can argue defences

· So the defendant would have to argue that the foreign court had been defrauded into thinking that its own rules have been satisfied, so that they were defrauded into finding a R&SC.

Fraud on the Merits (previously "intrinsic fraud")
Fraud which goes to the merits of the case and the existence of the cause of action that is newly discovered.
The merits of a foreign judgment can be challenged for intrinsic fraud ONLY where the allegations are NEW, and not the subject of prior adjudication

· Where material facts not previously discoverable arise that potentially challenge evidence that was before the foreign court, the domestic court can decline recognition of the judgment

· Onus: The defendant has the burden of demonstrating that the facts sought to be raised could not have been discovered by due diligence prior to the obtaining of the foreign judgment. 

Natural justice

If the procedure is valid in the foreign forum, but is not in accordance with Canada's concept of natural justice, the foreign judgment will be rejected. 

The defence of natural justice is restricted to: (1) the form of the foreign procedure and (2) due process (Beals v. Saldanha). 

It does not relate to the merits of the case.  It looks only at the foreign process.

Onus: The defendant carries the burden of proving that the foreign process was flawed.

Notice

For example, the defendant may allege that there was insufficient notice provided.

Natural justice is satisfied if you have sufficient notice that the lawsuit is going on, and the general nature of the lawsuit. 

· Sufficient Notice: The defendant must be given adequate notice of the claim and the opportunity to defend (unless as in Batavia Times, you agree to waive notice). 

· It is not necessary that you be further informed than that (i.e. no need to inform about extent of liability).

The majority view in Beals is that if you don't go and defend, you know you're gambling on the chance that a default judgment might be issued.  You are therefore stuck with the consequences.

The minority view in Beals was that you might know you're gambling, but you should know about how much you're gambling. Notice should be sufficient to tell you about the extent of your liability.

Registration Statutes

In addition to suing on your judgment at common law, you can also register your judgment under the applicable registration statute. For the most part, enforcing a foreign judgment is an open and shut case if you have registered.  

As long as you know these statutes exist, that's all you need to know.

None of these statutes eliminate your common law right to enforce a foreign judgment which has been properly obtained, but they provide an alternative. 

· Essentially, they are a money-saver because you no longer have to sue under common law to enforce the judgment. 
· When a judgment is registered under one of these acts, it is treated as a BC judgment - and you are allowed to use the mechanisms of the BC registry to enforce it (i.e. sheriffs). Registration can be done ex parte. 
Consider whether the registration statute applies to non-monetary judgments, and whether the statute includes a jurisdictional test.

Reciprocal Enforcement of Judgments Act / Court Order Enforcement Act

Via Part 2 of the BC Court Order Enforcement Act, you can register a judgment from one of the reciprocating states listed below under the COEA.  The effect of registration is that the foreign judgment is treated as a BC judgment. 

The Act also includes a process whereby the judgment debtor (the guy who owes money) can contest the enforceability of the judgment. 

Note that while the original Act included Canadian provinces as reciprocating states, Canadian judgments are now covered by the ECJDA.

Reciprocating States: 

· Australia
· United States
· Washington 
· Alaska
· California
· Oregon
· Colorado
· Idaho
· Germany
· Austria
Note that the Court Order Enforcement Act is pre-Morguard. It is possible that because it does not include a jurisdictional test which considers whether there is a real & substantial connection, it might be unconstitutional.  Therefore, a foreign judgment registered under the Act may not be enforceable even though it would have been enforceable under common law.

Canada-United Kingdom Convention 

Part 4 of the BC Court Order Enforcement Act applies only to UK judgments as per the Canada-United Kingdom Convention.

The Convention includes a jurisdictional test, which includes the R&SC standard, and thus meets the Morguard standard. It is restricted to UK judgments and provide a vehicle for the registration of that judgment. If registration is permitted, then you can sue to enforce that judgment. 

UK judgments are only enforceable if they are registered under the Convention, b/c the UK is not a reciprocating country under UREJA.

ECJDA: Enforcement of Canadian Judgments and Degrees Act

The ECJDA applies to Canadian money judgments and non-monetary decrees only. Canadian judgments are no longer governed by UREJA.

There are no jurisdictional rules contained within the Act, so there is no need to consider whether there was an R&SC between the originating court and the action.  If the Canadian court gave a judgment based on a R&SC, other Canadian provinces must recognize the judgment

The Act contains almost no defences to recognition and enforcement. Once a Canadian judgment is given, it must be recognized by other Canadian provinces if it meets the Morguard test.

The Act also applies to non-monetary judgments ("decrees")

· For example, court orders, such as injunctions and specific performance

· Recall that at common law, these foreign orders were unenforceable

· Note that Morguard never really addressed whether Full Faith and Credit Rule extended to non-monetary judgments, but the Uniform Law Conference assumed that it should and decided to add them into the ECJDA.

· The Act allows you to register non-monetary judgments
· But the Act gives the Court power to review and modify them.

· The benefit to the person who got the order is that they don't have to prove the merits of their case all over again.

· However, the other party has the right to appear in front of the court, and ask for non-enforcement or modification. 

· Blom says he hasn't seen any cases invoking the non-money judgment provisions of the Act. Maybe b/c it's legally unexciting?

Enforcing Foreign Arbitral Awards

Arbitral Awards are enforceable under the New York Convention (of which Canada is a signatory). The Convention lists a number of defences, which turn on whether the arbitration was valid. Note that arbitration is a good way to keep yourself out of a US jury trial, but still get a recognized and enforceable judgment. 

Argue that the Constitutional Standard isn't met


(Real and Substantial Connection / Order and Fairness)








Challenging Jurisdiction





Ask that the Court exercise its discretion to decline jurisdiction


(forum non conveniens)





Argue that provincial legislation (procedural rules of court and/or CJPTA) doesn't allow the court to take jurisdiction





Alternatively, register your foreign judgment under a registration statute





Arguing for the Recognition/Enforcement of Foreign Judgments (or not)





Provincial legislation (rules of court) / Common Law





Constitutional Standard


(Full Faith and Credit to judgments of other Canadian courts if that court took proper jurisdiction based on a Real & Substantial Connection / Order and Fairness)
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