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PART ONE – PREJUDGMENT REMEDIES

CHAPTER 1 – REGUULATION OF CREDIT SYSTEM AND OF EXTRA-JUDICIAL DEBT COLLECTION

I. INTRODUCTION

- There are 4 principles to keep in mind in all creditors remedies cases:


a) Law believes that just debts should be paid


- Just debts occur when it is determined 'x' owes '$'


b) Some protection for the debtor, his/her family, and innocent 3rd parties



- See chapters on exemptions and immunities


c) Some equitable distribution of the debtor's assets among the creditors



- See BC Creditors Assistance Act (though it doesn't work very well)


d) Nemo dat



- The judgment creditor can't seize more property than the judgment debtor owns

____________________________________________________________________________________

II. REGULATION OF PARTICULAR TRANSACTIONS

- Any regulation of individual transactions triggers application of Part II of the BC Business Practices and Consumers Protection Act
- It deals with deceptive acts/practices and provides remedies for debtors to invoke as victims


- The remedy would get the debtor out of any unconscionable obligation

- E: The BPCPA is a massive, unwieldy consolidation of several BC statutes, and its administrative regime is beyond the scope of this course, so DON'T WORRY ABOUT IT

____________________________________________________________________________________

III. CONTROL OF THE CREDIT RATING SYSTEM

- Any issues dealing with the credit rating system concerns Part VI of the BC BPCPA

- Part VI is a new version of the old BC Credit Reporting Act

- The statute attempts to control credit reporting agencies through licencing and other means

- Part VI of the CPCPA protects lenders by preventing them from extending credit to bad risks

- It accomplishes this through dissemination of individual credit information


- It also allows individuals to view their credit report and correct erroneous information

- E: Not unusual to have stale or erroneous information in a report, so this right is important

- If the lender disregards the info and takes bad risks anyways, there are licence revocation penalties

____________________________________________________________________________________

IV. REGULATION OF DEBT COLLECTION
- Self-help debt collection (ie: personal threats) represents about 90% of all debts that get collected

- However, collection agencies used to engage in threatening practices to collect debts from debtors

- In the 70s, BC took a 2-pronged approach to soften threats against debtors perpetrated by collectors:


a) Debtor Assistance


- Supposed to give advice and counseling to debtors…yeah, big help


b) BC Debt Collection Act


- Regulated the process of collecting individual debts rather than abolishing collection agencies



- Now contained in the BC Business Practices and Consumer Protection Act (BPCPA)

- The federal Criminal Code contains a number of sections that may apply to illegal acts/threats done by persons engaging in self-help to collect debts


- ie: ss.346 (extortion) and 372 (harassing telephone calls)

- Debtors have a few options if they feel as though they are being unreasonably harassed by collectors:


a) Administrative – complain under various administrative procedures



- Can complain to director or ombudsperson in the area about abusive collector practices



- Can bring an action for damages under Part 7 or 10 of the BPCPA

- Benefits: low cost (as opposed to litigation), can produce a suspension of agency licence


b) Public – complain to media



- Get on the news and let the cash start flowing



- Benefits: become a media star, no cost, can put external pressure on harasser
- However, Part 7 of the the BPCPA (formerly the Debt Collection Act) is by far the more useful statute:


a) Part 7 Division 1 (Prohibited Debt Collection Practices) of the BPCPA
- Debt collectors must be licensed, but by BC regulation 295/2004, certain classes of debt collectors are exempt from the licencing


b) Part 7 Division 2 (Collection Agents and Debt Poolers) of the BPCPA
- Debt pooling is intended to simplify the collection process for the debtor, whereby the debtor pays 'x' for all of their debts, and then 'x' pays the creditors

- Problems: no extension of time, nothing binding on the parties…all voluntary

- If a debtor forgets about one creditor, the debt pooler may charge exorbitant fees



- Division 2 is an attempt to alleviate some problems with debt poolers

- Not everybody is required to be licenced; however, everybody is covered under s.113 of the BPCPA and therefore everybody is subject to the standard of conduct described in s.114 below
- Part 7 – Debt Collection (Division 1 – Prohibited Debt Collection Practices) of the BPCPA describes what constitutes unreasonable collection practices in BC:

113
Definition

- "In this division, "collector" means a person, whether in British Columbia or not, who is collecting or attempting to collect a debt."

- Note: this does not include sheriffs, deputy sheriffs, and court baliffs (although they usually obey the law as civic officers)

- While this broad definition includes everybody involved in the business of collecting debts, certain professions are excluded (ie: lawyers)

114(1) Harassment

- "A collector must not communicate or attempt to communicate with a debtor, a member of the debtor's family or household, a relative, neighbour, friend or acquaintance of the debtor, or the debtor's employer in a manner or with a frequency as to constitute harassment"


- This is the legislative object of Part 7 of the BPCPA: to protect debtors from harassment


- This general prohibition casts a net of protection that is broad (ie: relative, friend, ect…)

- Other subsections in Part 7 flesh out the general prohibition on harassment in s.114(1):

- s.116 – Collector must not communicate or attempt to communicate with a debtor at the debtor's place of employment (with some exceptions)

- s.117 – Limits allowed communication with employer only for the purpose of confirming employment


114(2) Description of harassment

- "Without limiting subsection (1), one or more of the following constitutes harassment:

(a)
using threatening, profane, intimidating or coercive language;

(b)
exerting undue, excessive or unreasonable pressure;

(c)
publishing or threatening to publish a debtor's failure to pay."


118(2) Time of communication

- "Except on the request of the person contacted, a collector must not communicate, either by telephone or in person, with the debtor, a member of the debtor's family or household, or a relative, neighbour, friend or acquaintance of the debtor, or the debtor's employer or guarantor

(a)
on a statutory holiday,

(b)
subject to paragraph (a), on a Sunday, except between the hours of 1 p.m. and 5 p.m. local time for the person contacted, or

(c)
on any other day, except between the hours of 7 a.m. and 9 p.m. local time for the person contacted."

- Old Debt Collection Act didn't have these time requirements…this is a welcome addition

120 Collection from person not liable for debit or in excess of amount of debt

"A collector must not

(a)
collect or attempt to collect money that exceeds the amount of the debt owing,

(b)
collect or attempt to collect money from a person who is not liable for the debt, or

(c) if a person has informed the collector that the person is not the debtor, continue to communicate with that person unless the collector first makes all reasonable efforts to ensure that the person is in fact the debtor."

- This is the most "used" section, especially for persons who are wrongly accused by a collection agency of having a debt and are harassed

____________________________________________________________________________________

V. JUDGMENTS WITHOUT CIVIL ACTIONS
- It is possible in certain circumstances to become a judgment creditor without bringing a civil action

- For example, s.171 of the BC CPCPA permits an aggrieved debtor subject to harassment by a collection agency (or asshole individual) to claim damages for the harassment

- Section 171 in Part 10 – Inspections and Enforcement – of the BPCPA contains a COA for damages:


171
Damages recoverable

- "Subject to subsection (2), if a person, other than a person referred to in paragraphs (a) to (e), has suffered damage or loss due to a contravention of this Act or the regulations, the person who suffered damage or loss may bring an action against a

(a)
supplier,

(b)
reporting agency, as defined in section 106 [definitions],

(c)
collector, as defined in section 113 [definitions] (ie: see above…includes everybody)

(d)
bailiff, collection agent or debt pooler, as defined in section 125 [definitions], or

(e)
a person required to hold a licence under Part 9 [Licences]

who engaged in or acquiesced in the contravention that caused the damage or loss"
- Note that there is almost no case law under this COA, so quantum of damages would be unpredictable


- Ferguson v. British Gas (UK 2009) – Woman settled out of court for $100


- Canadian Credit Card Debtor v. Asshole (Texas) – Harassing collector ordered to pay $15 million

____________________________________________________________________________________

CHAPTER TWO – PREJUDGMENT REMEDIES

I. INTRODUCTION

- There are two main pre-judgment remedies:


a) Statutory – Pre-judgment garnishing order under s.3 of the Court Order Enforcement Act


b) Equity – Court-created Mareva injunction
- However, both remedies involve:

a) Judicial discretion


- When all fails, can always appeal to inherent jurisdiction of the court to control its own process

b) Ex parte applications

- If you tell the debtor then what's the point?

c) Intent: preserve assets of the debtor to eventually convert them into a judgment debtor

- Therefore, don't use either of these remedies unless you've decided to sue on the debt

d) Provide measure of security to plaintiff creditor until they become a judgment creditor

- Because corporations have feelings too

____________________________________________________________________________________

II. PRE-JUDGMENT GARNISHING ORDERS ("PJGO")

1) GENERAL

- A pre-judgment garnishing order is an ex parte application by a creditor that directs a third party who owes money to the debtor to pay the money to the court

- They are efficient, easy, but discretionary; court can garnish some or all of funds

- The bulk of PJGOs are issued against banks, whereby the defendant debtor has an account there

- Usual scenario is that P is nervous D won't be able to pay later on because D doesn't have enough assets to satisfy a potential judgment

- Example: If A is creditor, B is debtor, and C owes money to B (ie: a bank), A (garnishor) can get a PJGO directed against C (garnishee)

- Careful: they are issued against third parties, not the defendant

- Careful: at this stage, A and B are not yet judgment creditors or judgment debtors, so don't refer to them as such until a judgment has been issued
- Note: garnishment is always a statutory remedy and therefore may not be available in every jurisdiction

- There are two principal requirements for garnishment of debts before judgment are:


a) P's claim against D is for a debt or liquidated demand


- Can't rely on opinion or assessment; must be quantified by a mathematical computation



- If there is an unliquidated claim, see section on the Mareva injunction

b) Statutory requirements are followed strictly
- It is an extraordinary process which has real potential for abuse, so requirements of the rules must be rigidly carried out by P to get the advantage of the proceeding

- There are 3 big advantage of PJGO's:

a) Cold hard cash on a 1:1 ratio
- PJGOs allow a creditor to fully recoup on their debts, while writ of seizures and sale often sell personal property that never results in recouping the full purchase price


b) Security
- There is no safer place for money than in custodia legis ("in the custody of the court")


c) No fraudulent intent or 3rd party considerations required

- PJGOs do NOT require P's to establish fraudulent intent on the part of the defendant, nor are considerations of the effect on 3rd parties as weighty as Mareva injunction
- However, there are challenges associated with asking the court for a PJGO:


a) Not available against wages
- While P can garnish bank accounts, trusts, or persons who owe money to the debtor (ie: tenant owing rent to a landlord), P can't garnish salary/wages due to s.3(4) of the COEA:



3(4) Attachment procedures and exemptions

- "An order must not be made under this Part for the attachment of a debt due to an employee for the employee's salary or wages before a judgment or order for the payment of money has been obtained against the employee in the proceeding"


b) Claim must be for a liquidated or ascertainable sum
- ie: amount owing w/o need for further findings of court as to liability or quantum of damages
- Busnex: A liquidated debt is an amount that "must either be already ascertained or capable of being ascertained as a mere matter or arithmetic"


c) Statutory remedy

- Since it is not an equitable remedy, recourse is extraordinary (ie: court order before a trial)

- Provisions of the COEA must be strictly complied with or it may be overturned

- ie: not "making all just discounts" in P's affidavit for a PJGO, imperfect service, vague/no COA

- However, while it is interpreted less flexibly than Mareva injunctions because it is a statutory remedy, a Court still retains discretion to order what is "just in the circumstances" (s.5(2))
- Under s.3(2)(a) of the COEA, creditor plaintiffs in an action can apply for a PJGO immediately after deciding to sue and include it with their writ of summons as long as they meet the 5 requirements in s.3(2)(d)(i-v) in the COEA (ie: don't have to wait for a judgment):
3(2) Attachment procedures and exemptions

- "A judge or a registrar may, on an application made without notice to any person by

(a)
a plaintiff in an action

(d)
if a judgment has not been recovered,

(i)
that an action is pending,

(ii)
the time of its commencement,

(iii)
the nature of the cause of action (ie: tort, contract, trust),

(iv)
the actual amount of the debt, claim or demand, and

(v)
that it is justly due and owing, after making all just discounts,

and stating in either case (lets defendant debtor make a counterclaim)"

____________________________________________________________________________________

2) DEFENCES TO PJGO APPLICATIONS

A) GENERAL

- Garnishees are not entitled to object against a PJGO by disobeying it, as they are Court orders


- Therefore, ignoring a PJGO order can constitute civil contempt of court

- Remember: PJGOs are ex parte applications obtained without notice to the garnishee, so the garnishee usually only gets notice of the order once it is served

- However, a garnishee, once the order is served, has two options:


a) Pay the sum into court


b) Dispute liability by giving an explanation why money is not owed to the debtor

- E: there are 6 defences a debtor can raise to issuance of a PJGO (and can also cover post-judgment garnishing orders):

a) Debt owed by third party doesn't fall under COEA s.3(1) definition

b) Plaintiff creditor's claim is not for a debt or liquidated sum

c) Plaintiff creditor hasn't made all just discounts when calculating debts

d) Procedure is imperfect and affidavit has deficiencies (most common)


e) Ask court to use its discretion to set aside or vary the garnishing order


f) BC court doesn't have jurisdiction
B) DEFINITION OF "DEBT"
- The most common use of the word "debt" is to describe an obligation to pay a sum certain or a sum readily reducible to a certainty

- If there is an obligation to pay a certain or ascertainable sum of money, courts generally don't concern themselves with the precise nature of the cause of action

- Therefore, claims for unliquidated damages will generally not be a "debt"

- Therefore, the garnishee can argue that the debt they owe to the future judgment debtor doesn't satisfy the definition of a debt in s.3(1) of the Court Order Enforcement Act:


3(1) Attachment procedures and exemptions


- In this section:
"debt due" and "debts due" include debts, obligations and liabilities owing, payable or accruing due and wages that would in the ordinary course of employment become owing, payable or due within 7 days after the date on which an affidavit has been sworn under subsection (2) or subsection (3);"

"debts, obligations and liabilities", subject to this Act, does not include an obligation or liability not arising out of trust or contract, unless judgment has been recovered on it against the garnishee but does include, without limitation, all claims and demands of the defendant, judgment debtor, or person liable under the order for payment of money against the garnishee arising out of trusts or contract if the claims and demands could be made available under equitable execution."

- E: these definitions are a f****** nightmare

____________________________________________________________________________________

C) LIQUIDATED DAMAGES

- As seen above, liquidated claims are debts where money is due and payable, not merely accruing


- However, claims for unliquidated claims will generally not qualify for a PJGO


- ie: rent (liquidated) v. damages in tort and contract (unliquidated)

- Busnex: PJGO only available if P's claim can be categorized as one of debt/liquidated damages

- Therefore, the garnishee can argue that the plaintiff creditor's claim is not for a debt or liquidated damages and therefore the court should not grant the remedy

- Busnex: Debt is a specific sum of money due and payable by virtue of a contract, and must be ascertained or be capable of being ascertained by simple calculation or arithmetic

- Silver Standard: If a COA is for liquidated claim/debt, the fact that there’s uncertainty about currency conversion won’t convert it into a claim for damages
Busnex Business Exchange Ltd. v. Canadian Medical Legacy Corp. (1999 BCCA)…Definition

F:
- Busnex (P) brought an action against Canadian Medical (D) for commission, (or, in the alaternative, on a quantum meruit basis) for services rendered

- P agreed to help D find and purchase a business…when a share purchase agreement wasn't completed, D declined to pay the commission


- P applied for PJGO and got almost $300,000 paid into court


- D asserts two objections: that P's claim is not a liquidated and that the nature of the P's COA has not been set out with sufficient particularity

I:
- Was the PJGO properly issued for the claim of commission based on the sale falling through?

J:
- Yes, for P, claim was for damages and not for debt

A:
- Mackenzie JA adopts a test for debt or liquidated demand:

- 8 "Its amount must either be already ascertained or capable of being ascertained as a mere matter of arithmetic. If the ascertainment of a sum of money, even though it be specified or named as a definite figure, requires investigation, beyond mere calculation, then the sum is not a ‘debt or liquidated demand,’ but constitutes ‘damages'"

- CA applies this definition to the facts here and decides that this claim is not liquidated, as it's not a "mere matter of arithmetic", but rather requires investigation


- Instead, P based claims on estimates of value, and nobody had a hard figure on values


- Since the court had to investigate whether the claim was correct, it was not liquidated

- However, CA finds that some parts of P's claim were in fact liquidated


- The basis of any compensation for Busnex would've been the completed share purchase ag't


- Since the ag't was never completed, Busnex wasn't entitled to any commission


- However, Busnex was entitled to payment for unrelated services and a non-refundable deposit

- Therefore, while most of the funds were released to Canadian Medical, $62,000 stayed in court


- Shows that if part of the claim is liquidated, part (but not all) of the claim can be retained

- Note: appellant was able to claim in the alternative, which is always an option for litigants

R:
- A liquidated debt is an amount that "must either be already ascertained or capable of being ascertained as a mere matter or arithmetic"
____________________________________________________________________________________

D) JUST DISCOUNTS

- See section 3(2)(d)(v) of the COEA:


3(2) Attachment procedures and exemptions


 
- "A judge or a registrar may, on an application made without notice to any person by…



(d) if a judgment has not been recovered,




(v) that is justly due and owing, after making all just discounts"

- Therefore, the garnishee can argue that the PJGO should be set aside because the plaintiff creditor hasn't made all just discounts when calculating debts
- Set aside on the basis that the affidavit for the PJGO wasn't properly completed

- Since PJGO is an extraordinary remedy, P must strictly comply with the rules for the remedy

- Example: if a plaintiff law firm sues a client for an invoice owing, they must give the defendant credit for a retainer no matter what amount is owing ($1000 v. $100,000, doesn't matter)

____________________________________________________________________________________

E) IMPERFECT PROCEDURE

- The most common (and usually defence with the best chance of success) is for the garnishee to argue the PJGO should be set aside because procedure was imperfect and P's affidavit has deficiencies 

- This includes failure to give all just discounts, as that's considered an imperfect affidavit

- Examples of imperfect procedures: selection of wrong COA, no service of the PJGO, ect…

- Knowles: all affidavits for PJGO must state the nature of the COA with sufficient particularity

- However, note the change in how strictly the courts will act in procedural flaws:

a) Knowles, 1954 BCSC – courts used to be very strict about requiring a flawless affidavit, as there must be "meticulous observance of the requirements of the Attachment of Debts Act"

b) Pybus, 2006 BCSC – Today, courts don't require "meticulous observance", as technical defects will not void the affidavit for a PJGO as long as it doesn't mislead D

- Therefore, according to Pybus, the modern approach requires that the affidavit act in the "spirit" of the claim and not mislead any party

- Skybound Developments v. Hughes (1985 BCCA): a garnishing P is allowed to attach the SOC to the affidavit, which can be used to assist in the particularization of the claim

Knowles v. Peter (1954 BCSC)…Application of garnishing order must state COA with sufficient partic. 

F:
- Debt on chattel mortgage claimed…affidavit didn't contain a proper cause of action

I:
- Can a technical defect kill a garnishing order?

J:
- Yes, COA wasn't set out with sufficient particularity

A:
- Debt for chattel mortgage is not a cause of action as it provides a form of security and court won't guess what the defect meant


- E: technical defects (ie: wrong address, spelling, grammatical errors, ect) no longer void an affidavit for a PJGO as long as it doesn't mislead a defendant



- However, requirement of stating the nature of a COA with sufficient particularity survives today
R:
- The attachment of debts before judgment is an extraordinary process which requires "meticulous observance of the requirements of the statute", and thus the application for the garnishing must state the nature of a COA with sufficient particularity
Pybus v. National Credit Counsellors of Canada (2006 BCSC)…No perfection required but reasonable

F:
- P received a series of PJGOs, as P's are entitled to garnish as many third parties as possible as many times as possible as long as the amount does not exceed the amount the defendant owes


- P's goal was to secure money allegedly owed while acting as a credit counselor for D


- D relied on three grounds to set aside the PJGOs:



a) Improper service, as all must be served at once as required by s.9(2) of the COEA



b) P's claim against D was not for a liquidated amount



c) P failed to make all just discounts in the garnishing order

I:
- Should the PJGOs be set aside?

J:
- Yes, for D, unreasonable delay in service 

A:
- The court holds that P failed to meticulously observe the statutory requirements relating to the PJGO

- Since PJGOs are ex parte applications, P's usually serve the third party garnishee without notifying D before the money is safely secured in court, so P doesn't have to serve D immediately

- However, P waited 6 ½ months to serve PJGOs to D's in the face of requests by D to know what was going on (they probably deduced that something was going wrong with cash flow)

- Note: an imperfect PJGO affidavit is not void, but voidable, so a TJ has discretion to uphold it


- However, TJ declines to exercise any discretion in this case



- E: it is rare that a TJ will refuse to exercise their discretion, so these are exceptional facts

R:
- While imperfect procedure (such as untimely service) will ordinarily result in the exercise of discretion to uphold a PJGO, a court may refuse to exercise their discretion in exceptionally unreasonable circumstances
____________________________________________________________________________________

F) JUDICIAL DISCRETION

- The courts, imbued with suspicion of the prejudgment garnishment process, have tended to interpret the requirements for obtaining the remedy in a narrow and restrictive manner against plaintiff creditors


- Also, courts have always exercised their discretion over the issuance of garnishing orders

- Therefore, it is always available to the garnishee to ask the Court to invoke its inherent discretion to control its own processes to set aside or vary the garnishing order

- This inherent discretion is even codified in COEA in s.3:


3(2)
Attachment procedures and exemptions

- "A judge or a registrar may, on an application made without notice…order that all debts due from the garnishee to the defendant"

- If the garnishee cannot convince the Court to set aside the PJGO, it can ask the Court to vary the order by allowing the garnishee to pay by installments pursuant to s.5 of the COEA:
5(1)
Payment by installments

- "If a garnishing order is made against a defendant or judgment debtor, he or she may apply to the registrar or to the court in which the order is made for a release of the garnishment, and if a judgment has been entered against him or her, for payment of the judgment by installments."

- Note: while s.5(1) limits discretion to release garnishment in post-judgment situations, it does give the Court the power to transfer an order to payment by installments to allow the defendant debtor to continue functioning

5(2)
Payment by installments

- "If, under subsection (1), the registrar or judge considers it just in all the circumstances, he or she may make an order releasing all or part of the garnishment and if he or she does and a judgment has been entered, he or she must set the amounts and terms of payment of the judgment by installments."

- Redekopp Mills: Court will consider several factors in exercising their discretion to determine if it is "just in all the circumstances" under the COEA s.5(2) to release the garnished money

Redekopp Mills Ltd. v. Canadian Timber (1998 BCSC)…Interprets section 5(2) of the COEA

F:
- P brought an action to recover amounts alleged to be owing under a contract to sell timber

- Garnishee (third party served with PJGO) is a bank, who pays $61,000 into court


- There were no technical flaws with the PJGO, so only hope for D is to get PJGO set aside


- D, a small forestry company, argues that the money is capital for their business and the PJGO would have an adverse effect on its business operations, and has no assets in the province

I:
- What are the factors a Court will use when considering whether to set aside a PJGO?

J:
- For D, PJGO set aside in part, ½ of funds released to D to continue business operations

A:
- Again, the overriding consideration is whether a PJGO is just in all the circumstances


- There were 4 specific factors the Court considered here:



a) Strength of the plaintiff's case



- Here, P had a strong case, as the contract wasn't fulfilled


b) Hardship on the defendant



- Although the PJGo caused hardship to D, it was not undue hardship


c) Necessity for payment of money into court as security before trial
- The more assets D has in BC, the less hardship there is and the less necessity there is



- Given the lack of assets D had in BC, the PJGO was necessary
d) Other circumstances relevant to the case
- Under s.5(2), if a "judge considers it just in all the circumstances, he or she may make an order releasing all or part of the garnishment"

- Here, the Court held that it would be "unjust" to deprive D of all of its operating capital


- Also, D gave an undertaking not to distribute any retained earnings among themselves




- Therefore, the Court decides to release only half the garnishment

R:
- Section 5(2) can be invoked in pre-judgment garnishing situations in a process of judicial balancing where the Court decides whether it will be unjust to deprive D of its funds
____________________________________________________________________________________

G) JURISDICTION

- While more relevant in the post-judgment garnishment context, a garnishee can argue that they were not within the jurisdiction of the court and therefore the BC court had no jurisdiction to make the order

- See section 3(2)(e) of the COEA:


3(2) Attachment procedures and exemptions



- "A judge or a registrar may, on an application made without notice to any person,

(e)
that any other person, hereafter called the garnishee, is indebted or liable to the defendant, judgment debtor, or person liable to satisfy the judgment or order, and is in the jurisdiction of the court"

- E: even if statute did not mention "jurisdiction of the court", this could still be a live issue due to s.92(13) of the Constitution Act 1982
- See section on "attachment of debts" for more information
____________________________________________________________________________________

III. THE MAREVA INJUNCTION

1) GENERAL

- Mareva injunctions are interlocutory injunctions that are granted to assist with the enforcement of a common law remedy or judgment


- They are invoked when there is a concern that the debtor will make themselves "judgment proof"


- When this happens, the plaintiff is left with an uncollectible "dry judgment"

- Thus the injunction prevents the debtor from running away with his funds, either through removing his assets from the jurisdiction, selling them, or otherwise dealing with them pending trial

- Mareva injunctions started with who else but Lord Denning in Mareva Cornpania Naviera v. International Bulk Carriers (1975 UKCA)

- It was the first time in the common law P's were able to interfere with the D's assets pre-judgment
- By the late 1970s, it had become a standard remedy for plaintiffs against both domestic and international defendants where P's believed in good faith that they were going to dissipate assets or remove them from the jurisdiction to make them "judgment-proof"

- This remedy operates in personam to restrain a party from removing assets under the threat of contempt of court
- Since debtors often shift assets in anticipation of creditors seizing assets to realize on the judgment, there is this extraordinary remedy thatt freezes assets before a determination on the merits


- However, they don't create a security interest…debtor remains the owner and secured creditors still have the right to get the assets (ie: Feigelman is an unsecured creditor)


- Therefore, "unsecured creditors holding a Mareva injunction cannot hold a preferred position over other claimants"

- Objective: restrain the defendant from improperly moving assets, not to stop "legitimate debt payments accruing in the ordinary course of business"
- While BC superior courts may have inherent jurisdiction to grant Mareva injunctions and grant equitable receivers, the statutory source of their discretion to do so is in s.39(1) of the BC Law and Equity Act:

39(1) Injunction or mandamus may be granted or receiver appointed by interlocutory order
- "An injunction or an order in the nature of mandamus may be granted or a receiver or receiver manager appointed by an interlocutory order of the court in all cases in which it appears to the court to be just or convenient that the order should be made"


- E: standard for Mareva is therefore whether it is "just or convenient"

- Q: why get a judgment as a plaintiff if you know all you will get is a dry judgment?


a) Preserve rights

- Prevent limitation period for original COA from being extinguished, and according to s.9 of the Limitation Act, breach of a limitation period (10 years) substantively eliminates the COA

- If D gets rich or circumstances change, can then realize on that J


b) Leads to other remedies


- Can get other remedies in this course to realize on J


c) Size of debt which D owes will increase over time


- Pre-judgment and post-judgment court ordered interest will accrue over time


d) Satisfies creditor's morals and principles



- Just want to confirm that D is an asshole
____________________________________________________________________________________

2) GUIDELINES FOR GETTING A MAREVA INJUNCTION

A) GENERAL

- E: checklist for a plaintiff who has commenced an action:


a) Entitled to start an ex parte application against assets of the defendant
- That action commenced by P may be an original COA (contract, tort, debt, ect…) and/or an
 action for the recognition and enforcement of a foreign J



- Hickman: this satisfies as a debt as long as D has assets in BC (so post-judgment is OK)


b) P will have to satisfy court as to basic conditions for injunctions



- Court will decided in the end what is "just and convenient in all the circumstances"


c) P will have to give an undertaking as to damages to indemnify D if the action fails


- This includes damage to third parties (but note Tracy where class action P wasn't required)

d) P seeking a Mareva (including/especially a world-wide Mareva) can get an order from the court that D provide a list of their assets, their location, and their value



- Very useful for any potential judgment creditor to realize on their BC judgment



- Mooney No. 2: P prohibited from using this list in other actions

____________________________________________________________________________________

B) QUALIFIYING FOR A MAREVA INJUNCTION
- While the Mareva was first granted in commercial cases involving only liquidated claims, it has been extended to unliquidated damage claims as well

- As a starting point, plaintiff creditors must ensure these elements are met before they can qualify to apply for a Mareva from BCSC:


a) There must be a COA that is justiciable in BC courts



- In other words, there must be something that will result in a monetary J at trial



- Can be for both liquidated and unliquidated claims (unlike PJGO)

- ie: wrongful dismissal actions, matrimonial disputes, and tort actions where the claim is for unliquidated damages and liability is doubtful


b) Debtor must have exigible assets in BC
- As seen below, one of the key requirements is that there be a real risk of removal of assets from the jurisdiction to avoid the possibility of a J, so must actually have assets in BC


c) For world-wide Mareva injunctions, debtor must be resident in BC

- While assets may be anywhere in the world, equitable remedies bind the conscience of the defendant so he/she must be within BC so that their conscience can be bound

- Mareva's are an in personam remedy against the party, and it's the person within the jurisdiction being refrained from dealing with assets elsewhere

____________________________________________________________________________________

C) REQUIREMENTS FOR A MAREVA INJUNCTION

- Mooney #2: Huddart J. took a “relaxed” approach (don’t be a prisoner of the formulae) and held that there are 3 requirements a plaintiff creditor must meet for a Mareva injunction::
a) Strength of the plaintiff's case – "good arguable case"

- Some provinces require P have a "strong prima facie case" (ie: Mooney v. Orr No. 1)



- E: "strong prima facie case" = "good arguable case"


- However, since this is an equitable remedy, the court won't be prisoner to a fixed formula


 - Therefore, the overriding standard is whether the remedy is "just and convenient"
b) Real risk of a dry judgment
- There must be a real risk that the remaining significant assets are going to be removed from the jurisdiction or disposed of so as to make any later judgment a nullity

- Aetna: counsel must show an "imminent risk", not just a mere possibility

- Silver: while court moved away from cautious approach in Aetna, they still emphasized that there must be an imminent risk


c) Balance of convenience

- In general, Court asks whether the harm would be irreparable to P and if the injunction would cause too much suffering to D

- ie: adequacy of damages if injunction isn't granted, harm on third parties, public interest, ect…

d) Any other evidence adduced by the ex parte application the Court considers relevant
- Again, it's all discretionary through s.36 of the BC Law & Equity Act…"just and convenient"

- Aetna: relevant factors include size of the claim, delay, existence of other remedies, ect…
- Aetna: since this is an ex parte application in Chambers, there are 2 major duties on the plaintiff:

a) Obligation to give full and frank disclosure of all material facts and law
- No notice is given as it would be impractical 

- Can get it prior to trial, during trial, or after judgment

- After it's acquired, the creditor gives notice of the injunction to the debtor and third parties, and can register it against property in the Land Title Office


b) Give an undertaking as to damages

- Must be supported by a bond or security so that if P fails or the injunction turns out to be unjustified, D can be compensated
- The next case was the first Canadian case to recognize that Mareva injunctions are available in Canada…

Aetna Financial v. Feigelman (1985 SCC)…Mareva injunction available to unsecured creditor for debtor

F:
- Feigelman (shareholder) sued Aetna for damages for failing to give F proper notice of his company's default and for negligence in the conduct of the company's sale of assets at sacrifice prices

- F then found out that Aetna was going to move proceeds of the sale from Aetna's head office in Manitoba to either Ontario or Quebec…this included movement of debts

- F then applied to the Manitoba's Queens Bench and obtained an ex parte Mareva interim injunction enjoining Aetna from transferring any of its assets into another province

- Aetna, in response, applied to the same judge to dismiss the interlocutory injunction; they lost, but on appeal to the Manitoba CA, the CA upheld the injunction but reduced the amount of assets Aetna required to leave in Manitoba from $1 million to $250,000

- Aetna, still not happy, appealed to SCC

I:
- Are Mareva injunctions available in common law Canada?

- If yes, was a Mareva injunction available on facts of the case?

- If yes, did the Court properly exercise discretion to restrict transfer of assets to another province?

J:
- No, for Aetna…while Mareva injunctions are available in Canada, in this case the injunction was improperly granted and therefore it was set aside

- As a side note, Feigelman gets screwed, as he must pay damages as per undertaking

A:
- First of all, Estey J. decided that common law courts can issue Mareva injunctions
- This is permissible as an exception to the principle in Lister v. Stubbs that plaintiffs couldn't seize on defendant assets within the jurisdiction pre-trial
- However, since Canada is a federalist system, federalist considerations must receive heavy weighing in the balance of convenience analysis
- In a balance of convenience analysis, Aetna was federally incorporated entity and was entitled to enjoy capital mobility in Canada and enjoy the right to do business anywhere in Canada

- In Canada’s federal system, according to Estey J., courts shouldn't enjoin federally incorporated companies as long as they operate in the ordinary course of business and for business reasons
- Here, Aetna was neither a foreigner nor a non-resident;

- No evidence of clandestine transfers to defraud the legal process of the courts;

- No evidence of an attempt to defraud creditors and no improper transfer of assets

- Basically, the Court is looking for active concealment of assets by the defendant

- Q: is the defendant moving around assets for the purpose of setting up a dry judgment?
- On the facts, Aetna was not doing anything wrong, but was simply acting in normal course of business in moving money from its head office in Manitoba to offices in Ontario and Quebec

- Feigelman could go enforce his judgment in Ontario or Quebec…conversely, if Aetna went bankrupt, he could make a claim in bankruptcy

- However, since there was no risk of a dry judgment, a Mareva shouldn't have been issued here

- E: Mareva injunctions are discretionary orders, and thus on appeal an appellant must show an error of law or some abuse of discretion, which occurred here

- Lower courts erred, since Aetna was a federally incorporated company, and under federalism, they should be free to move around assets anywhere in Canada for legitimate business reasons

R:
- Requirements for getting a Mareva injunction are higher than for other injunctions, and unless there is a genuine risk of the removal of assets, the injunction will not be issued

USA v. Friedland (1996 BCSC)…Approach in BC for Mareva injunctions does not apply a strict formulae
F:
- Friedland wasn't a resident of BC; however, at time of application for Mareva, was a D in a massive environmental cleanup action in Colorado


- US gov't comes to Canada to get a Mareva against D, even though he is not domiciled in BC

I:
- Can BC court take jurisdiction over the action and grant a Mareva injunction?

J:
- Yes, for US gov't, court grants Mareva against Friedland's assets not in BC

A:
- Assets frozen include shares that Friedland is about to purchase that he would have to come to BC in order to complete the transfer

R:
- Demonstrates that a Mareva injunction application is a flexible process and trial judges have a lot of discretion in granting this equitable remedy
- Also note the Enforcement of Canadian Judgments and Decrees Act:

6(4) Application for directions
- "An application for directions must be made under subsection (1) before any measures are taken to enforce a registered Canadian judgment if

(a)
the enforceability of the judgment is, by its terms, subject to the satisfaction of a condition, or

(b)
the judgment was obtained without notice to the persons bound by it"

- This allows P to take ex parte interim injunction from anywhere in Canada and enforce it in BC

- ie: Feigelman in Aetna could take his order from Manitoba and bring it to Aetna's BC jurisdiction

- Covers both judgments (CL) and decrees (equity)…thus changes equitable rule that an order/decree is only enforceable within the jurisdiction that granted it
- s.6(4) grants "full faith and credit" to judgments from other Canadian provinces and territories including, judgments obtained without notice to the bound party…that is, ex parte
- Note that not all provinces have enacted this (ie: Ontario and Quebec haven't signed on)

____________________________________________________________________________________

D) WORLD-WIDE MAREVA INJUNCTIONS
- BCSC has jurisdiction to issue a worldwide Mareva injunction (aka a "worldwide freezing order")
- Mooney: Mareva injunctions can apply world-wide as long as the party is within the jurisdiction because it is an in personam order against the conscience of the defendant, not an in rem order against the defendant's property

- E: Mooney v. Orr (No.1) and (No. 2) are the best BC cases discussing Mareva principles, and all subsequent cases just confirm Mooney v. Orr
Mooney v. Orr (No. 1) (1994 BCSC).Mareva injunctions apply worldwide as long as assets exist ex juris

F:
- Orr sued Mooney for "compensation" in the first case of a world-wide Mareva injunction in Canada


- D claimed this was bull and filed for a Mareva injunction against D for disclosure of assets

I:
- Can a Mareva injunction apply "outside" a provincial jurisdiction?

J:
- Yes, for D (Orr), Mareva injunction granted and P's worldwide assets must be disclosed

A:
- Newbury J. repeats 3 requirements for plaintiff creditors seeking a world-wide Mareva injunction:



a) Must show a strong prima facie case




- Note: Mooney v. Orr (No. 2) switches language to a "good arguable case"


b) Real risk of removal or disposition of assets to avoid a judgment

c) Demonstrate that assets exist ex juris (ie: outside of Canada) and show that if they were disposed or concealed that it would frustrate the creditor's judgment

- Here, the overriding standard was whether issuing an injunction in these circumstances will be just and convenient (which it was here)

- Basically, there was a relative deficiency of assets held by D in the province and there was a relative deficiency of assets held by D in BC and there was a real risk of his transferring or concealing significant assets elsewhere

- As D had capacity to invest in substantial enterprises and had a history of carrying on business offshore, out of the reach of judgment creditors, the Mareva was justified

- Note: lesser the value of assets in BC, the more likely the Court will grant extra-territorial effect

R:
- The BCSC has jurisdiction to issue worldwide Mareva injunctions as long as the party is within the jurisdiction because it is an in personam order
Mooney v. Orr (No. 2) (1994 BCSC)…Court will not be prisoner to a fixed formula in Mareva application

F:
- Mooney, unhappy with result from Mooney No. 1, now applies to discharge the Mareva injunction


- In granting original worldwide Mareva, Newbury J. required P to provide an affidavit listing assets


- However, D acknowledged the assets he listed were insufficient to support his lifestyle and his manner of doing business revealed by the evidence
- P advances three grounds of attack:

a) Ex parte application had inappropriately been made during the middle of trial to another judge

b) There was material non-disclosure by D

c) There was no real risk of removal or dissipation of assets by D

I:
- What is the practice of the court when P seeks a Mareva injunction mid-trial?

J:
- For D, Mareva upheld for Orr, as TJ would not discharge or dissolve the injunction until full disclosure was made by P in the form of a list of his worldwide property values and sources of income

A:
- Based on the 3 requirements:



a) Creditor must show a "strong arguable case"



- Here, there was enough to pass this threshold


b) Must be a real risk that debtor's assets in BC will disappear
- Here, all evidence focused on P's business practices, as he was a judgment debtor in two other actions that were unsatisfied and had many offshore shell accounts

- ie: Mooney's continued failure to pay two UK J's totaling over $1.75 million registered in BC

- Since he hadn't actively avoided the J, but had shady practices, there was a risk

c) Assets exist ex juris (outside Canada)

- Must show that if these were disposed or concealed, it would frustrate creditor's J
- Clear that Mooney didn't have sufficient Canadian assets to satisfy the claim (ie: he was a West Van resident who transferred his home to his wife on a possible fraudulent conveyance)

- While there was no direct evidence of assets, the evidence as a whole demonstrated that Mooney had the ability to benefit abroad from offshore trusts designed for tax evasion


c) Balance of convenience
- Here, no evidence Mooney has removed any assets from Canada since this COA arose or that he has made any assets less exigible since he met Orr…just wants to carry on business
- Taking account the convenience of both parties, Huddart J. concludes the Mareva should continue and that Mooney should list (and value) his world-wide assets in an affidavit within 7 days


- Orr is prohibited from using this list of assets in any other action



- However, P (D in original action) not required to transfer property to an equitable receiver

- Order made to lift the "veil of secrecy" and permit Orr to see whether there is any substance to their view and the court's tentative conclusion that Mooney has stowed assets out of the jurisdiction to make himself judgment-proof to Orr and all other judgment creditors

- Mareva continues until the listing is made; then Mooney can re-apply to dissolve the injunction


- Note: duty to provide full and frank disclosure key in all injunction cases
R:
- Whether or not a Mareva injunction will be granted depends on the strength of P's case
____________________________________________________________________________________

3) DEFENCES TO MAREVA INJUNCTIONS

- E: checklist of considerations for defendants contesting an action for a Mareva injunction:

a) D entitled to apply to have the Mareva injunction discharged or varied
- Even if you don't persuade the court that it is just and convenient to set it aside, a D may be successful in altering the terms or length of the injunction


b) D can always have a Mareva discharged if D posts security


- This is what P was looking for all along so there would no longer be any need for a Mareva



- However, may not be an option for large Mareva's
c) D who breaches a Mareva injunction and continues to dispose assets is subject to contempt proceedings

- Breach of a Mareva injunction was held in Major Mackie (2009 BCCA) to be civil contempt


- Civil contempt penalties include fine or imprisonment

- If D is never physically in BC and has no assets in BC against which no J registered against them can be realized, they can ignore Mareva injunctions without fear of contempt

d) If P fails in their action, D may be able to collect indemnification for any damage or inconvenience suffered

- Little case law on this point

- E: checklist for third parties involved and inconvenienced by a Mareva injunction:

a) Mareva injunctions take effect immediately against not only the D in the action but also against any third party in possession of or in control of D's assets

- Takes effect literally the second it is ordered by the court
b) If third parties dispose of D's assets in breach of Mareva injunction, they may be found guilty of contempt of court


- However, they may only be found in contempt if they are aware a Mareva exists

- Therefore, assuming P knows where D's assets are (usually in a BC bank), they can serve (and usually serve first) the Mareva on the third party before notifying D

c) Third parties claiming ownership have standing to complain



- Court will hear arguments about whether property belongs to D or to the third party


d) Third parties have standing to intervene on applications to dispose of a Mareva


- Can argue with D to overturn court order

- E: even though Mooney v. Orr (both of them) are the leading cases, the next three cases add to Mooney

- Silver: distinguishes between PJGO and Mareva and indicates that BC courts can give interim relief

- Hickman: Mareva injunctions are available in a post-judgment context

- Tracy: 5-judge panel confirms for BC the approach taken in both Mooney cases whereby BC courts believe in a flexible approach to issuing Mareva approaches (as opposed to fixed formulas in other jurisdictions)

Silver Standard Resources Inc. v. Joint Stock Co. Geolog (1998 BCCA).Evidence of scheme to avoid

F:
 - Silver Standard (P), a Canadian mining company, made various loans to Russian company Geolog (D) and Dukat (D) to get gold in Siberia in return for shares in Geolog

- Geolog agreed with Cominco (D) that Geolog would sell concentrate to Cominco, and Cominco was about to pay Geolog about 4 million bucks US with respect to those sales

- Before this happened, P got an ex parte Mareva injunction restraining Cominco from making any further payment to Geolog and instead requiring Cominco to pay the money into court


- Silver further obtained a PJGO against Cominco

- E: unclear why P got a Mareva, as once PJGO is granted, money is paid into court, which is safer than a freezing order against a third party enforceable by contempt proceedings

- Geolog of course hates this and sought an order that these actions be stayed on the ground that Silver and Geolog had agreed to submit their disputes to arbitration

- When the application came on for hearing, Dukat, a poor Russian mining company, applied to be heard as a party D since it claimed to actually own money Cominco was about to transfer to Geolog


- Therefore, it joined Geolog in seeking to set aside the PJGO

I:
- Should the court set aside either the PJGO or Mareva injunction or both?

J:
- Yes, for D, Mareva and the PJGO were set aside

A:
- The Court had to deal with two orders made by the court below:



a) Mareva injunction – CJ correct and Mareva set aside

- Claims by Silver for repayment of loans and expenses were all matters carried out under international arbitration framework agreements and the parties had agreed to submit to it

- Under the terms of the International Commercial Arbitration Act, the court had to stay it



- On the question of whether the Mareva should be stayed, court applied a 3-part test:





i) Good arguable case
- Points raised by Silver were definitely arguable

ii) Irreparable harm
- If stay wasn't granted, money would leave BC, the issues that Silver sought to be argued would be moot, and Silver would suffer irreparable harm

iii) Balance of convenience
- On the balance of convenience analysis, third parties will be affected, and the TJ did not err in law in following the cautious approach from Aetna



- In the balance of convenience, there were 2 factors in favour of upholding the Mareva:
i) Court acknowledges that if Mareva were released, there would be almost no doubt that Silver could not recover any award from the Russian company it might receive

ii) Even if D (Geolog) had assets elsewhere, there was no reciprocal legislation between BC and Russia or other means that a judgment against Geolog could be enforced




- However, there were factors against upholding the Mareva as well:
i) Geolog was not doing anything out of the ordinary to produce a dry judgment, and was simply moving money in the ordinary course of business

ii) If sale proceeds remained in BC, Dukat wouldn't be paid for its ore and wouldn't be able to pay its workers in Russia

- Overall, the Mareva shouldn't have been issued where funds/assets where being removed from BC in the ordinary course of business and there was no evidence of any scheme to avoid judgment creditors
- Mooney: There, D had a practice of not paying J's and putting assets offshore, Mooney's whole character was designed to have no residual assets, there were no Dukat-like innocent third parties, and there was an abusive of process of the court…all factors not present here


b) Garnishment order – CJ erred and PJGO upheld

- Original CJ erred in equating the test for the granting of a Mareva injunction, an equitable discretionary remedy, with the circumstances under which the statutory garnishment procedure could be set aside under the Court Order Enforcement Act
- Therefore, the criteria considered for both pre-J remedies should be different

- Difference between the two remedies is that Mareva injunctions are very concerned with effects on third parties; not so much with PJGO's

- While there will always be some inconvenience to third parties in all cases, evidence of this will be given more weight under Mareva applications
- Therefore, D didn't meet the onus to show that it was just in all the circumstances that the garnishment should be released

- Court holds that there is no hard rule that a Mareva injunction won't be granted/continued:

a) Unless evidence D fraudulently intends to defeat D's judgment

b) Where D's proposed payment made in the ordinary course of business

c) Where an injunction would materially and adversely affect an innocent third party

- Don’t use “rules or conditions”, but balance fairness and justice between the parties
R:
- In most cases it will not be just or convenient to tie up D’s assets or funds simply to give P security for a judgment he may never obtain, especially if D is not doing anything out of the ordinary to produce a dry judgment
Hickman v. Kaiser (1996 SCC)…Post-judgment worldwide Mareva injunctions are available in BC

F:
- Kaiser (P) got judgment in Texas against John Hickman III (D, the debtor) for about $3,000,000


- Basis of the J was that Hickman had, through theft, fraud, or misappropriation during his tenure as trustee of a pension fund, wrongfully removed to his own benefit substantial sums from the trust

- P, the BC creditors, registered the Texas J in Idaho, as Idaho was a reciprocating state with BC under the COEA while Texas was not (note: chaining judgments is now illegal)

- P brought the money judgment to BC and registered it in BC under s.2 of the COEA, which converted the Idaho judgment into a BC judgment and Kaiser into a judgment creditor


- P got a writ of seizure and sale against D, but he didn't have enough assets to satisfy J

- Therefore, P as BC judgment creditor applied/received a worldwide Mareva injunction from BCSC


- Here, Hickman argues that P's weren't entitled to a worldwide Mareva in circumstances where they had a registered judgment within the jurisdiction
I:
- Should the court grant a worldwide Mareva in these circumstances?

J:
- Yes, for P, Mareva justified and application to set Mareva aside fails (but slightly varied)

A:
- Holmes J. follows UK case law and adopts the reasoning that Mareva injunctions are designed to freeze assets before judgment

- However, in a post-judgment situation, there is now a "just debt", and it is appropriate for the Court to freeze D's assets until the judgment creditor can begin attachment processes

- Therefore, the usual rule that P's aren't entitled to a Mareva when there is a registered J within the jurisdiction doesn't apply when there's a history of fraud, concealment, and removal of assets from the jurisdiction
- Here, judgment creditor established:



a) Strong prima facie case



b) Balance of interest of both parties



c) Evidence established the existence of P's assets within BC



d) Demonstrated there was a real risk of their disposal



e) Full and fairly disclosed all material evidence

- However, the order was varied to provide that it would expire 90 days following the completion of an examination in aid of execution of Hickman


- Note that US courts don't award Mareva injunctions, so American litigants often go to Canada



- BC courts are willing to assist other courts to enforce judgments from other jurisdictions

R:
- There is nothing wrong with applying for a post-J Mareva to buy time if judgment creditor feels that judgment debtor is going to dissipate the assets needed to satisfy the J
- The next case is distinguished from other Mareva cases as it takes place in the context of a class action…
Tracy v. Instaloans Financial Solutions Centres (2007 BCCA)…Difference in step 1 in words only

F:
- P's (Tracy) are representative P's in a class action that obtained a worldwide Mareva injunction against D's in the payday loan and title loan business (ie: companies like Money Mart)

- Basis of the class action is that the fees, charges, and interest paid to corporate D's on payday loan agreements constituted interest at a criminal rate under the Criminal Code
- The Mareva required D's to place all funds from sale of businesses in issue in a lawyer's trust account and ordered D's to file affidavits listing all of their assets
- Mareva was given without P's undertaking as to damages/post security as members of a class

I:
- Is the Mareva injunction appropriate in this scenario?

J:
- In part, as amount of Mareva is modified (in a unanimous 5 judge panel) and the injunction against the individual D's (as opposed to the corporate D's) was set aside

A:
- At trial, CJ used the test of "good arguable case" when granting the Mareva injunction

- While Aetna used "strong prima facie case", BCCA reaffirmed court's power to allow BC courts to frame the test to fit the nature of the case before them
- Saunders J.A.: "I do not consider that the general approach to Mareva injunctions in British Columbia requires modification"

- Saunders J.A. at para. 54: "The chambers judge used the test of "good arguable case". I do not consider that a strict formula should be applied. Whereas, the Supreme Court of Canada in Aetna appeared to favour "strong prima facie case", that Court also appeared to leave considerable room for courts to frame the test as fits the nature of the case before them. Mooney No. 2 recognized both standards, "strong prima facie case" and "good arguable case," as formulations that have been used. I expect that the difference in words is a difference without practical consequence. In either case, it is more than an arguable case, and may be met by an assessment that does not reach the "bound to succeed" threshold."

- Every applicant for a Mareva injunction must establish that the extent of their claim bears some relation to the value of assets sought to be frozen 


- Here, no evidence of a threat to move assets outside of the jurisdiction or dissipation of assets



- BC court freezes only a portion of the claim ($1.7 million) against the corporate defendants

- With respect to the individual defendants (ie: directors), case for damages wasn't as clear as the case against the corporate D's


- Therefore, P's didn't have a "good arguable case" against them


- The balance of convenience also weighed against freezing the assets of the diretors


- Court also sets the timing of the Mareva


- There can be no open-ended Mareva injunctions; must be motivation for expedited action


- Court emphasized the "extraordinary" nature of the Mareva injunction



- No Mareva should be granted without a commitment by the applicant to expedite the trial

- Not in the interests of the administration of justice that a Mareva injunction should persist for an indefinite period

R:
- 5-judge panel confirms for BC the approach taken in both Mooney cases whereby BC courts believe in a flexible approach to issuing Mareva approaches (as opposed to fixed formulas in other jurisdictions)

____________________________________________________________________________________

CHAPTER 3 – LAWS RELATING TO THE JUDGMENT

I. PRACTICAL OVERVIEW OF DEBT COLLECTION
- 5 steps any good lawyer should take in regards to collecting debts:


a) Retainer/Instructions



- Lawyer should get originals of documents from the creditor/client



- For payment, lawyer should get paid per hour or based on % of recovery


b) Demand for payment/demand letter



- Lawyer should describe the origin of the debt and amount (principle + interest)



- Set reasonable deadlines for payment and describe method of payment



- Warn of consequences of non-payment (ie: civil suit)


c) Search for information – is it worth it to proceed?

- ie: credit bureau, land title office, motor vehicle registry, personal property registry, registrar of companies, court registry, bankruptcy office, sheriff's office


d) Start proceedings



- Notice of claim in provincial court small claims division if debt is under $25,000



- Issue a writ of summons and statement of claim in BC Supreme Court if debt over $25,000


e) Prejudgment remedies



- See earlier sections on Mareva injunction and PJGO (also Anton Pillar orders)

____________________________________________________________________________________

II. DEFAULT JUDGMENT
- If a debtor realizes they owe a debt but can't/won't pay, and where the claim is for a debt or liquidated demand, a default judgment may be entered pursuant to the BC Supreme Court Rules for the sum claimed plus pre-judgment interest:

Rule 17 – Default of Appearance To Writ


(3)
Claim for debt or liquidated demand
- "Where the plaintiff's claim against a defendant is solely for recovery of a debt or liquidated demand, the plaintiff may enter final judgment in Form 86 against that defendant for a sum not exceeding that claimed, interest if entitled and costs, and may proceed with the action against any other defendant"

- Default judgment procedurally arises in two ways:


a) BC Supreme Court


- Creditor issues and serves writ but debtor fails to file an appearance within 7 days


b) Provincial Small Claims Court



- Creditor files and serves a notice of claim and debtor fails to file a reply within 15 days

- Note: again, there is a difference between liquidated and unliquidated claims:


a) Liquidated Claim



- Registry enters default J



- Counsel has an ethical duty to warn before taking a default judgment



- Since it's given only on defect in pleadings, it's subject to be set aside


b) Unliquidated Claim



- Usually goes to a summary trial/hearing, as any amount owed is bound to be contentious



- Therefore it requires a judge to receive evidence and establish the amount of damages
- While a default judgment confers all the rights and remedies associated with a regularly obtained judgment, it is subject to being set aside on one of two grounds:


a) Ex debito justitiae (as a matter of right)


- This ground is where the debtor is left with an essentially unfair default J because of:




i) Defective service, or




ii) Inadequate notice

- Bache Halsey (1982 BCSC): BCSC set aside a default judgment because adequate notice that the default J would be entered was not given to the debtor, and therefore D was deprived of right to be heard


b) At the discretion of the court

- Miracle Feeds (1979 BCSC): if D wishes to ask the Court to choose to exercise its discretion, it will require a judgment debtor to satisfy 3 onerous conditions…must show:

i) D did not wilfully or deliberately fail to enter an appearance or file a defence to P's claim

- This is usually easy to satisfy

ii) D made an application to set aside default J as soon as reasonably possible after obtaining knowledge of the default J, or give an explanation for any delay in bringing the application

- Sooner the judgment debtor applies the better


iii) D has a meritorious defence or at least a defence worthy of investigation


- Can't set aside default J unless there is at least a chance of successfully defence


iv) Foregoing requirements must be established through affidavits


- Until recently, these factors used to be considered cumulatively

- McAvoy (2008 BCSC): Miracle Feeds test isn't exhaustive, as the court retains discretion and the weakness of one factor may be offset by the strength of another

Bache Halsey Stuart Shields Inc. v. Charles et al (1982 BCSC)…D can't be denied right to be heard

F:
- P failed to make their application for default judgment crystal clear that the P's would be asking for judgment in a further proceeding

I:
- Was there a breach of natural justice?

J:
- Yes, for D, D wasn't informed of what was going to happen

A:
- Court can't expect a lay defendant to be as familiar with the legal processes of the court as solicitors

R:
In order to get a default J set aside "as of right," D must prove that there was a flaw or failure in the procedure which amounts to a denial of natural justice
- The grounds of defence is significant to the resulting enforcement processes:


a) Default J set aside as of right = nullity

- Enforcement process cannot stand, as there is no judgment; J is a nullity

- E: therefore, it's better for the judgment debtor to get default J's set aside as of right


b) Default J set aside at the discretion of the court = terms/conditions
- Permissible for court to attach terms and conditions to the setting aside of the default judgment
____________________________________________________________________________________

III. SUMMARY JUDGMENT AND 18A SUMMARY TRIALS

- Under Rule 18 of the BC Rules of Court, summary J means that P can obtain J without going to trial as long as D has no good defence and there are no triable issues raised by the pleadings

- Widely used on debt, contract, and builder's lien cases

- Most successful where there are agreed facts but there is disagreement on the result that should follow from those facts

- E: "I won't talk at all about summary judgments.  It's not my problem if you don't know about them."
____________________________________________________________________________________

IV. INTEREST

1) INTRODUCTION

- There are 2 kinds of interest:


a) Pre-judgment interest



- Accrues from the moment the amount owing is quantified ( date of judgment



- Not really interest in a financial sense; rather a head of damage created by statute


b) Post-judgment interest



- Accrues from the moment of judgment ( entire amount paid into court



- Usually less than post-judgment interest

- Reason for including a brief reference to "interest" in Creditor's Remedies courses is that the base claim for damages that is successfully made against a defendant will increase and continue to increase


- Under the BC Court Order Interest Act, the Court must add interest to an award
____________________________________________________________________________________

2) PRE-JUDGMENT INTEREST

- Pre-J interest is interest that runs from the date the COA arose to the date of the judgment

- Now is referred to as "substantive" damages, as it can be a head of damages


- This amount is fixed at the time of the judgment and is not discretionary

- Note: since interest is "substantive" law, if a BC court is dealing with cases under laws of other jurisdictions (ie: Texas), the court should not apply the BC COIA
- See Part 1 of the BC Court Order Interest Act:

a) Part 1 — Prejudgment Interest

1(1)
Court order interest

- "A court must add to a pecuniary (money) judgment an amount of interest calculated on the amount ordered to be paid at a rate the court considers appropriate in the circumstances from the date on which the cause of action arose to the date of the order"


- "Pecuniary judgment" = liquidated + unliquidated claims in tort and contract


- Covers default J, arbitrations under Commercial Arbitration Act

- Does not cover equitable and statutory claims (ie: Builders Liens Act) 



1(2)
Court order interest

- "Despite subsection (1), if the order consists in whole or part of special damages, the interest on those damages must be calculated from the end of each 6 month period in which the special damages were incurred to the date of the order on the total of the special damages incurred

(a)
in the 6 month period immediately following the date on which the cause of action arose, and

(b)
in any subsequent 6 month period"

- ie: damages for personal injuries, pain and suffering, mental expenses, ect…

____________________________________________________________________________________

3) POST-JUDGMENT INTEREST

- Post-J interest is interest that runs from the date of the judgment to the date of collection
- E: lawyers never have to request for post-judgment interest; courts will order it automatically

- Note: judgment debtors that delay can see judgments balloon, especially if they ignore foreign J's that are issued in jurisdictions with very high court order interest statutes (ie: $8000 ( $1,000,000)
- In the past, post-judgment interest was under federal legislation; now it is under provincial legislation


- E: BC Court Order Interest Act should be constitutionally invalid, but here it is:

Part 2 — Postjudgment Interest

7(1)
Interest rate

- "In this section, "interest rate" means an annual simple interest rate that is equal to the prime lending rate of the banker to the government"



7(2)
Interest rate

- "A pecuniary judgment bears simple interest from the later of the date the judgment is pronounced or the date money is payable under the judgment"

____________________________________________________________________________________

V. LIMITATION PERIODS
1) GENERAL

- In most Canadian provinces, limitation statutes provide that actions for the recovery of money under a contract, whether as debt or damages, must be commenced within 6 years after the breach

- BC: Tort = 2 year, Contract = 6 years, local judgments = 10 years

- While monetary judgments are extinguished after 10 years under s.3(3)(f) of the Limitation Act, which extinguishes the COA under s.9, period can continue primarily by:


a) Statute – s.11: if execution proceedings are already in process, they may continue


b) Common Law – Young – can start another action on that J and get further J for another 10 years
- In BC, by way of s.9 of the BC Limitation Act, causes of action extinguish on the expiration of a limitation period set in the Act:

9(1) Cause of action extinguished

- "On the expiration of a limitation period set by this Act for a cause of action to recover any debt, damages or other money, or for an accounting in respect of any matter, the right and title of the person formerly having the cause of action and of a person claiming through the person in respect of that matter is, as against the person against whom the cause of action formerly lay and as against the person’s successors, extinguished"

- Also, in BC, limitation periods are a substantive (not procedural) issue and they can be extinguished

- See the BC Limitation Act for other statutory provisions:

1
Definitions


- "In this Act …

“extraprovincial judgment” means a judgment, order or award other than a local judgment;

“local judgment” means the following:

(a) a judgment, order or award of

(i)
the Supreme Court of Canada relating to an appeal from a British Columbia court,

(ii)
the British Columbia Court of Appeal,

(iii)
the Supreme Court of British Columbia,

(iv)
the Provincial Court of British Columbia, and

(v)
an arbitration under the Commercial Arbitration Act;

(b)
an arbitral award to which the Foreign Arbitral Awards Act or the International Commercial Arbitration Act applies;

“judgment” means an extraprovincial judgment or a local judgment; …

“writ of execution” includes an order for seizure and sale issued under the Small Claims Rules.

3(3) Limitation periods

- "After the expiration of 10 years after the date on which the right to do so arose a person may not bring any of the following actions:

(f)
on a local judgment for the payment of money or the return of personal property"

- Therefore, a monetary judgment lasts for 10 years

- When the J expires, s.9(1) of the Limitation Act says that the right to the J is extinguished


3(4.1) Limitation periods

- "A person must not bring an action on an extraprovincial judgment for the payment of money

(a)
after the time for enforcement has expired in the jurisdiction where that judgment was made, or

(b)
later than 10 years after the judgment became enforceable in the jurisdiction where the judgment was made"

- Therefore, if there is a J from a foreign jurisdiction (ie: Texas), the plaintiff must bring an action on that judgment in BC

- E: if bringing an action on a foreign J in BC to avoid expiry of the s.3(4.1) limitation period, check to see the limitation period from the jurisdiction that the J was received from

- ie: if the limitation period of the J from the foreign jurisdiction is smaller than 10 years (ie: 6 years), the limitation period for the J is 6 years

- However, if the limitation period of the J from the foreign jurisdiction is larger than 10 years (ie: 20 years), the limitation period for the J is still 10 years…therefore 10 years is the maximum
____________________________________________________________________________________

2) EXTENDING THE LIMITATION PERIOD BEYOND 10 YEARS

A) EXECUTION PROCEEDINGS

- E: There are 4 ways a judgment creditor can extend the life of a 10-year limitation period:

a) Section 11(1) of the Limitation Act – Completion of enforcement process by JC
- "If, on the expiration of the limitation period set by this Act with respect to actions on judgment, there is an enforcement process outstanding, the judgment creditor or the judgment creditor’s successors may do any of the following:

(a)
continue proceedings on an unexpired writ of execution, but the writ may not be renewed; (11 years)

- JC can get an additional year up to the day before the J expires by issuing a writ of seizure and sale

(b)
commence or continue proceedings against land on a judgment registered under Part 5 of the Court Order Enforcement Act, but the registration may not be renewed unless those proceedings have been commenced; (12 years)

- JC can get 2 additional years by registering J against title to land owned and registered in the name of the JD up to the day before the J expires

(c)
continue proceedings in which a charging order is claimed"

- JC can start an application the day before the J expires and get a charging order against property of the J debtor

- Basically, 10 year limitation period doesn't run out until the execution process is finished managed to get started before J expires, which can add 1-2 years

b) Section 11(2) of the Limitation Act – Completion of enforcement process by JD
- "If a court makes an order staying execution on a judgment, the running of time with respect to the limitation period set by this Act for actions on that judgment is postponed or suspended for so long as that order is in force"

- Therefore, JD can get a stay of execution against property and the limitation period extends to the length of that stay


c) Section 5(1) of the Limitation Act – Effect of confirming a cause of action by JD

- "If, after time has begun to run with respect to a limitation period set by this Act, but before the expiration of the limitation period, a person against whom an action lies confirms the cause of action, the time during which the limitation period runs before the date of the confirmation does not count in the reckoning of the limitation period for the action by a person having the benefit of the confirmation against a person bound by the confirmation"

- Acknowledgment includes anything in writing and fits requirements of s.5(2) and case law
- Therefore, if JC can get confirmation by acknowledgment by the JD in writing that the action exists, confirmation of the COA by the JD can reset the limitation period
- Useful if JC realizes the 10-year limitation period expires


d) JC brings an action on the original BC judgment – most common


- See next section

____________________________________________________________________________________

B) STARTING A SECOND ACTION

- Young v. Young: in the absence of any evidence raising allegations of abuse of process, a JC can bring an action on a BC judgment (action on an action) to enforce the original BC judgment

- Since the original BC judgment creates a debt, JC can bring an action on that debt

- This second J will go on for another 10 years

- Rationale: if judgment creditor allows a judgment/writ to elapse, it is OK as long as enforcement process is outstanding and the baliff has already started the process of seizing goods, sales, ect…

- Young v. Verigin: in extending the life of a judgment, the only qualification with regards to a JC's right to bring a second action on the original judgment is an abuse of process
- The burden of proof is on the JD to show that there was an abuse of process, and JC need not prove that there was no abuse of process
Young v. Younge (1985 BCSC)…Judgment creditors can extend life of original J by starting a new action

F:
- P originally had a BCSC judgment from 1973 for $70,000, but collection efforts were fruitless


- As of 1973, the BC JC had 10 years to collect under old BC limitation period legislation

- In 1983, 6 days before the limitation period on the 1973 J expired, P started a new claim on the basis of the old judgment debt

I:
- Is the judgment creditor's claim barred by the defence of res judicata?

J:
- No, for P

A:
- Esson J. couldn't find any evidence of abuse of process on the part of the JC

- Principles of mootness, issue estoppel, res judicata, ect…don't apply because P's claim for the judgment debt is distinct from the original debt claim

- E: no language by Esson J. on what constitutes an "abuse of process"…however, it may entail:

- JD has been around the city and JC has made no attempt to get info about JD or any attempt to use enforcement processes
R:
- Absent any evidence of abuse of process on the part of the judgment creditor, judgment creditors may start a new action on the original judgment debt
Young v. Verigin (2007 BCCA)…Onus on the judgment debtor to show that there was abuse of process

F:
- Appeal by D from judgment in favour of Young for $23,290

- The Youngs, husband and wife, sued Verigin for assault, nuisance and breach of privacy, and were each awarded $7,500 in a January 18, 1996 judgment

- Nothing happens for almost ten years, and on January 16, 2006, Young brought a new action against Verigin on his own behalf as well as on behalf of his deceased wife's estate, seeking judgment for $23,290, representing the principal amount of the judgment against Verigin, plus interest 

- Young as JC openly admitted the action was commenced to avoid a 10-year limitation period for taking action on the judgment

- Although no affidavit evidence was presented by either party, Young's lawyer mentioned Young's efforts to collect on the judgment had been unsuccessful because Verigin did not work

- The lawyer mentioned Verigin lived in a property owned by his mother which he was expected to inherit as she was about to die

- Verigin, who was self-represented, stated that the property in which he lived was registered in his name and stated that he was employed

- TJ found he had no evidence upon which to base a finding there had been an abuse of process by Young as JC, and granted summary judgment to Young in the amount claimed

I:
- Should the judgment creditor get his money?

J:
- Yes, for P, trial judgment upheld

A:
- Newbury J.A. holds that P's second action was not a mere attempt to circumvent the operation of the Limitation Act
- Instead, the action could be maintained on the prior judgment without evidence of good faith collection attempts by P

- Onus is on JD to show the action was an abuse of process

- However, Verigin presented no evidence in support of this position

R:
- In extending the life of a judgment, the only qualification with regards to a JC's right to bring a second action on the original BC judgment is an abuse of process, and the onus is on the JD to show that there was an abuse of process on the part of the JC
- E: unclear from Young v. Verigin what constitutes an abuse of process on the part of a JC


- Seems to be the BC position that JDs can have actions hanging over them indefinitely

____________________________________________________________________________________

VI. FOREIGN JUDGMENTS
1) INTRODUCTION TO CONFLICTS

- A foreign J, from the perspective of BC courts and legislation, is any non-BC judgment
- UK common law has enforced foreign J's for centuries (as long as they weren't French or German)


- Evaluation resulted in a set of rules for enforcement of foreign Js

- Rules for enforcing foreign J's at CL:


a) Foreign judgment must be final and conclusive



- Court which is the original court cannot vary the judgment



- ie: default J and J's under appeal all "final and conclusive"



- Note: orders for maintenance and support are always variable, so they aren't final


b) Foreign court must have had jurisdiction in the "international sense"



- "International sense" is only from the perspective of UK CL courts, not public int'l law

- There are 2 traditional bases under which UK CL courts will find jurisdiction in the "international sense", and this approach still exists in most other commonwealth nations:


a) Defendant was present at the time the action was commenced, or


- For natural persons, mere transitory physical presence sufficient



- For corporations, carrying on business in the jurisdiction is sufficient


b) Defendant must submit to the jurisdiction of the foreign court
- If D was not present to jurisdiction at the time action started, but submitted to the jurisdiction of the foreign court during the proceedings in some way, that's enough

- ie: write a letter to court or other minimal/technical actions

- However, Mortguard changed Canada's position and added a uniquely Canadian third possibility for finding jurisdiction in the "international sense":


c) There is a real and substantial connection between the action and the foreign court 



- Note: R & S connection test is unavailable in any other commonwealth CL jurisdiction



- This gives Canadian courts lots of flexibility in recognizing and enforcing foreign Js



- E: Mortguard didn't define what degree of connection qualifies as "substantial"

- La Forest J: intended to complement/alternative other 2 CL rules, so that a party that was present in the jurisdiction quickly but had no real and substantial connection would still mean that the foreign court had jurisdiction in the "international sense"

- BC, both in case law and in the Court Jurisdiction and Proceedings Transfer Act, has taken the position that the "real and substantial connection" test from Mortguard only requires a minimal connection

- These CL rules are available for a JC with an enforceable foreign J in BC…however, there are statutory modifications to the CL rules:


a) Court Order Enforcement Act, Part 2


- This Act permits a JC with a J from an "appropriate state" to simply register the J

- Intent of statute is a codification of the common law rules
- ie: don't need to issue a writ and go through CL process with a J from Alberta…just abide by the statute and register it, notify D (who has 30 days to object), and without objection is judicially converted into a local judgment

- Prevents registration immediately while J is under appeal (see s.29(6))

- Foreign J only registrable from a reciprocating jurisdiction, which ONLY INCLUDES:

i) Any Canadian province and territory (except Quebec)

ii) Any state in Australia

iii) 6 US states: Washington, Alaska, California, Oregon, Colorado, Idaho

iv) 3 European countries: Germany, Austria, and UK



- Note: statute is pre-Mortguard, so there could be a defence to registration under the COEA


- Statute prohibits registration of PJGO and Mareva injunctions


b) Enforcement of Canadian Judgment and Decrees Act


- E: this is Mortguard taken to its logical stupid conclusion, as its blind "faith and credit"



- Limited to Canadian Js only, but applies to any Canadian jurisdiction including Quebec


- Recognition not confined to pecuniary (money) Js, as long as they are final and conclusive

- Under the ECJDA, BC will recognize non-pecuniary Js (ie: Mareva injunctions), even if they are interlocutory orders that are not "final and conclusive"

- s.6 prohibits a BC court from even considering whether foreign court had jurisdiction at CL

- E: flawed statute as it puts too much faith in plaintiffs, such as cases where D was not present, submitted, or had no R & S connection

- E: statute eliminates defences of fraud and breach of natural justice, which is unfair for D

- Here is section 29(6) of the COEA:


29(6) Application for registration of judgment

- "An order for registration must not be made if the court to which the application for registration is made is satisfied that

(a)
the original court acted either

(i) 
without jurisdiction under the conflict of laws rules of the court to which application is made, or

(ii)
without authority, under the law in force in the state where the judgment was made, to adjudicate concerning the cause of action or subject matter that resulted in the judgment or concerning the person of the judgment debtor,

(b)
the judgment debtor, being a person who was neither carrying on business nor ordinarily resident in the state of the original court, did not voluntarily appear or otherwise submit during the proceedings to the jurisdiction of that court,

(c)
the judgment debtor, being the defendant in the proceedings, was not duly served with the process of the original court and did not appear, even though he or she was ordinarily resident or was carrying on business in the state of that court or had agreed to submit to the jurisdiction of that court,

(d)
the judgment was obtained by fraud,

(e)
an appeal is pending or the time in which an appeal may be taken has not expired,

(f)
the judgment was for a cause of action that for reasons of public policy or for some similar reason would not have been entertained by the registering court, or

(g)
the judgment debtor would have a good defence if an action were brought on the judgment"

- E: even if there is a recognizable and enforceable judgment, there are still three big common law defences that have been preserved in s.29(6) of the COEA:


a) Fraud


- See s.29(6)(d)

b) Breach of natural justice
- Usually, P trying to defaud a foreign court is also trying to manipulate the foreign court's procedures so as to commit a breach of natural justice

- Note: ECJDA essentially eliminates these two defences:


c) Breach of foreign public policy


- If D succeeds in any of these defences, registration is dead

- Also, there will never be enforcement of a foreign penal or revenue law

- What to do if you are a JC:


a) Check ID of the jurisdiction of the J


- Duh

b) Choose an option in BC accordingly, as not all processes are available for all Js


i) Canadian
- Go directly to ECJDA, as it is most favourable to P's

- If D, go to s.6 of ECJDA to ask for directions from court (even while defences are out)

- Directions may include a stay of proceedings

- Note: Can still bring actions under COEA or may also start a common law action on the foreign judgment (as long as monetary pecuniary J, J is final and conclusive, and the foreign court had jurisdiction in the international sense)



ii) Non-Canadian



- Go to COEA if it is a reciprocating jurisdiction




- If a non-reciprocating jurisdiction, start a common law action on the foreign judgment




- Note: For UK J's, check COEA Part 2



c) Register J


- See next section

d) Notify defendant



- D has 30 days to object

- D has defences that foreign court didn't have proper jurisdiction as well as fraud, natural justice, and public policy (assuming action not brought under the ECJDA)

- Note: arbitration awards are also enforceable


- If an award has been converted into a J in the jurisdiction in which it was issued, it's a foreign J

- If it hasn't been converted, the International Commercial Arbitration Act directs and mandates BC courts to recognize and enforce foreign arbitration awards

____________________________________________________________________________________

2) REGISTERING A FOREIGN JUDGMENT IN BC

- General principle: territorial sovereignty (which still exists) prevents a judgment creditor with any non-BC judgment from using any BC enforcement processes unless and until that foreign judgment has been converted to a BC judgment

- Once a JC has converted, either by registering it under statue or converting it under a common law action, it becomes an enforceable like a BC judgment

- Therefore a JC can use any available BC enforcement process against any residual assets of the judgment debtor in BC

- A limitation period of registering and enforcing a foreign J in BC may be the same as a domestic J in BC

3(4.1) Limitation periods

- "A person must not bring an action on an extraprovincial judgment for the payment of money

(a)
after the time for enforcement has expired in the jurisdiction where that judgment was made, or

(b)
later than 10 years after the judgment became enforceable in the jurisdiction where the judgment was made"

- 10 years from the date of the foreign J OR foreign limitation period, whatever is shorter
- Note: exceptions for family creditors (ie: spousal support) under different statutes
- There are various ways, both through statutes and with the CL, to enforce foreign judgments, which are all way too complicated for the scope of this course:


a) Sue on the original cause of action


b) Sue on the foreign judgment


c) Register the judgment

Mortguard Investments Ltd. v. De Savoye (1990 SCC)…Find jurisdiction through R & S test
- E: Mortguard is pretty much the worst decision in the history of the SCC so don't worry about it
____________________________________________________________________________________

VII. STAYS OF EXECUTION
1) GENERAL STAY OF EXECUTION

- The general CL rule with regard to enforcement of judgments is that judgments are payable immediately
- The main advantage a JC has is that they can make use of a series of remedies directed against the property/person of the JD


- Usually, it is fair and equitable that JC should be entitled to enforce the J immediately

- However, sometimes the opposite is true and it's unfair for JD to pay immediately

- ie: JD wishes to appeal and is confident of success in the higher courts, but J directs the payment of a principal sum or of costs

- To deal in these situations, a JD may get a stay of execution: a process whereby there is a temporary stop on the right of enforcement of a judgment
- It is an equitable remedy that operates like an injunction in suspending the judgment creditor's enforcement remedies

- Rationale: deal with situations where immediate enforcement of J could be unfair
- It may be lifted by the court issuing the order and revive the JC's right to execution

- See the effect of s.11(2) of the BC Limitation Act, which suspends the usual 10 year limitation period:


11(2) Completion of enforcement process

- "If a court makes an order staying execution on a judgment, the running of time with respect to the limitation period set by this Act for actions on that judgment is postponed or suspended for so long as that order is in force"

- Again, a stay of execution is an equitable remedy, and therefore the granting of this application is at the discretion of the court

- However, s.48(1) of the COEA makes J's payable immediately (regardless of whether or not an appeal has been filed) unless special circumstances can be proven by JD 

- Also, R.42(21)(a) of the BC Rules of Court gives BCSC the discretion not only to order that execution be stayed, but also to set terms and conditions:


a) Rule 42 – Enforcement of Orders


21(a)
Stay of execution

- "The court may, at or after the time of making an order, 

(i)
stay the execution of the order until such time as it thinks fit, or 

(ii)
provide that an order for the payment of money be payable by installments"


21(b)
Stay of execution con't

- "Unless the court in an order under paragraph (a) (ii) otherwise provides, where an installment is not paid by the time fixed for payment, the balance of the money remaining unpaid under the order is, at that time, due and payable without notice being given to the judgment debtor"


21(c)
Stay of execution con't

- "Without limiting the generality of paragraph (a), a party against whom an order has been made may apply to the court for a stay of execution or other relief on grounds with respect to which the supporting facts arose too late for them to be pleaded, and the court may give relief it considers just"

- In the next case, the BCSC discussed 7 principles the court should consider when granting a stay of execution to the JD

- The Court eventually found there were sufficient "special circumstances" to exercise its inherent jurisdiction as well as its jurisdiction under R.42(21)(a) to grant a stay of execution to the JD

Attorney General v. Lau & Lau (2002 BCSC)…JD persuaded court to exercise jurisdiction in R42(21)(a)

F:
- P, the Crown, wanted J for rent owing and for a declaration that D's had forfeited their lease to the Crown and that the Crown could re-enter and take possession of the property

- D's agree they owe rent but sought either relief from forfeiture or alternatively a stay of execution on the rents owing

- D's were lessees of property on the Musqueam Indian Reserve and were among a group in litigation with the Crown and the Musqueam Indian Band over rents and property taxes

- They had not paid rent since June 1998, but had received relief from forfeiture regarding rents for 1998 and 1999

- Judgment regarding those non-payments, in the Crown's favour, was on appeal

I:
- Can D's get a stay of execution on the rent owing pending appeal?

J:
- Yes, for D…Crown clearly entitled to get a J for the rent owing (as the Laus admitted to owing rent), but execution of the judgment for rent was stayed pending the appeal

A:
- D's didn't have the means to pay the arrears owing

- As a result, they argued that since the dispute lowered property values, a sale of the property would not suffice to pay down arrears

- This would cause them to lose all the benefit of improvements they had made to the property


- The Court listed 7 principles to consider when granting a stay of execution to JD:



a) Court has inherent jurisdiction to order a stay of execution "in special circumstances"

b) Must consider the "balance of convenience" in determining the appropriateness in granting a stay of execution

c) Where the "justice of the parties" requires it, the Court has the inherent jurisdiction to exercise a stay of judgment and, while the power ought not lightly to be exercised, can do so in a proper case in order to avoid unnecessary proceedings and expense, and where it is necessary to do justice between the parties

d) Court should weight the relative prejudice to the parties

e) A stay enable the Court to protect either litigant
f) Court must consider whether there is an outstanding appeal; and

g) Stays must be used to allow sufficient time to a JD to prosecute a counterclaim against JC

- Here, a stay of execution was appropriate in the circumstances of this case

- While sale of the property was perhaps inevitable, it was clear that the Crown had a first charge against the proceeds for tax and lease arrears

- It also had the security of pre- and post-judgment interest, and was obliged to bear some responsibility for the decline in property value

- No evidence that the band members were suffering as a result of the Laus' non-payment of rent

- While delay in collection of J may deprive Crown of a K right under the lease, there were special circumstances requiring the court to exercise its inherent jurisdiction and its jurisdiction under R.42(21)(a) of the BC Rules of Court
- Invoked jurisdiction to do justice between the parties and protect D's until BCCA can make a determination on their entitlement to relief from forfeiture

R:
- If a JD can show that "special circumstances" exist, R.42(21)(a) of the BC Rules of Court gives the court jurisdiction to do justice between the parties and protect JD from execution of a J pending appeal

____________________________________________________________________________________

2) STAYS OF EXECUTION PENDING APPEAL
- There are two kinds of Canadian legislation governing stay pending appeal:


a) Setting down of appeal automatically stays execution unless otherwise ordered



- This modifies the traditional UK CL position


b) Commencement of appeal doesn't automatically stay J



- Successful litigant shouldn't as a rule be deprived of the fruits of their litigation

- While judges retain general and unfettered discretion, they won't order execution to be stayed unless special circumstances are proven by affidavit


- Position codified by BC with s.48 of the COEA

48(1) When order is payable

- "If an order has been obtained for a sum of money, the sum is payable immediately UNLESS the court orders otherwise"


48(2) When order is payable

- "The court may provide that an order is payable by installments OR may suspend execution for the time it considers proper"

- For BC J's, there are three kinds of appeals:


a) Appeal from small claims court to BCSC



- See the Small Claims Act, ss.8 and 9

- There is no discretion (as there is an automatic stay), but it is conditional, as the J is paid to the court pending appeal


b) Appeal from BCSC to BCCA



- See the BC Court of Appeal Act, s.18(1), which gives J discretion



- BCSC R.42(21)(a)(i): Pending appeal doesn't automatically stay J


c) Appeal from any Canadian CA to SCC



- See the Supreme Court Act, s.65



- Entitled to a stay if JD gives security (ie: money) to the Court they appealed from

- In the next case, the Court set out the test any JD must satisfy in order to get a stay of proceedings pending appeal…

Morguard Real Estate Investment Trust v. Davidson (2001 BCCA)…Very weak case by JD for a stay

F:
- D (Davidson) and his partner, Hall, gave an indemnity in respect of a lease given by P (Morguard)

- When the lease went into default, P went after a D who didn't respond to P's statement of claim

- P requested and obtained default J for $300,000, and attempted to execute the J against Hall, a BC resident…however, Hall went bankrupt, so P then went after his partner D, a Manitoba resident

- D sought to have this default J set aside on the grounds that P didn't comply with R.17(2) of the BC Rules of Court requiring P to give proper service of the writ of summons to D

- When these procedural grounds failed, D then argued for a stay of proceedings pending appeal

I:
- Was a stay of proceedings appropriate in this case?  What is the test for stays of proceedings in BC?

J:
- For P, default J was appropriate

A:
- Levine J.A. sets out a 3-part test for a stay of proceedings:



a) Is there a serious question to be tried?




- This is a very low threshold…as long as there's a chance in hell, there's a serious Q




- Here, D's case was weak and barely met the "serious matter to be tried" threshold



b) Would D suffer irreparable harm if the application was refused?




- Here, D claims he might become bankrupt if Morguard is allowed to execute on the J




- However, since D provided no financial or business info, not enough evidence to prove it



c) Balance of convenience – which party would suffer greater harm?

- Court looks at the relative harm a stay of proceedings  would impose on D as opposed to the relative harm a loss of right to enforce the default J would have on P

- P doesn't have to prove it needs the money; instead, it is entitled to the fruits of its J unless there are reasons for it to be subject to a stay

- There are 3 factors to consider in this analysis, the weight of which usually is determinative as to whether a stay of execution will be ordered:


i) Necessity of preserving the subject matter of the litigation


ii) Prevention of irremediable damage


iii) Consideration of existing special circumstances
- Here, while D barely met the serious Q to be tried threshold, D failed to establish that he would suffer irreparable harm if execution proceeds or that the balance of convenience favoured a stay

- As D failed the primary test, D could have proven that there were exceptional circumstances

- However, there were insufficient "special circumstances" to favour a stay here
R:
- The CL principles governing applications for a stay of execution pending appeal are the same principles with regard to granting injunctions: whether there is a serious Q to be tried, whether JD would suffer irreparable harm, and weighing the balance of convenience
____________________________________________________________________________________

3) "VOTH" ORDERS

- Sometimes, to ease the burden on JD, counsel for JC will accept a "Voth order" whereby JD deposits the amount of the J into court and JC posts security or a letter of credit for its withdrawal

- This process eliminates the worry that if JD is successful on appeal, JC won't be in a position to repay if the appeal is successful

- Morguard: not really an issue where JC/P is a big company with big resources

Voth Bros Construction (1974) Ltd. v. National Bank of Canada (BCCA)…Court makes "Voth" order
F:
- P (Voth) got a J against D, the bank, for funds alleged to have been held back by the bank on construction projects totaling around $500,000


- Bank appealed and brought an application under s.18 of the Court of Appeal Act for a stay of execution until the appeal before BCCA was decided


- Both parties prepared to provide security for the full amount that might be payable on appeal

I:
- Which party has the better right to the funds in issue pending appeal?

J:
- Successful P's are entitled to the fruits of their judgment and should not be deprived of them unless the interests of justice require that they be withheld before D's appeal is decided

- In BC, before appeal, court assumes that the trial J is correct

- However, court will still look at the surrounding circumstances and make an order that does justice between the parties


- With trial J's dealing with significant monetary sums (here, around $500,000), court will often order a stay of execution on the payment of the amount of the J into court by D; Court can then order payment out to P on 2 terms:



a) If D is successful on appeal, it is entitled to interest on the funds repaid to it



b) P should provide sound security

- Here, the stay was granted on the condition that D had to pay into the court registry the full amount of P's trial J plus costs

- P could take that money out to benefit from their successful J

- However, this right was on the condition that they had to provide a letter of credit from a bank (hopefully not National Bank!) that assures D that P can pay money back to D in the event that the result is reversed on appeal

- P also had to file an undertaking to pay interest on any amount owing

R:
- The court has the discretion to set terms and conditions on stays of execution under R.42(21)(a) of the BC Rules of Court, and this includes making a "Voth Order" whereby JD pays full amount of J plus costs into court, and P can take out that amount upon filing an undertaking to pay interest on any amount owing following appeal and posting security
____________________________________________________________________________________

4) STAYS OF EXEUCTION ON FOREIGN JUDGMENTS

- Litecubes: where there is a foreign J being held for the plaintiff that is under appeal, but P wishes to enforce it on a BC resident, then D can apply for a stay of execution
- The next case deals with Rule 54(9) of the BC Rules of Court, which gives the court the discretion to grant a stay of execution subject to conditions:

a) Rule 54 – Foreign judgments


9
Stay of proceeding in action of foreign judgment

- "A defendant in an action on a foreign judgment, whether or not it is a reciprocally enforceable judgment, on proof that an appeal or other proceeding in the nature of an appeal is pending, or the time for appeal has not expired, may apply for an order staying the proceeding until the determination of the appeal or other proceeding on terms that the court may impose"

- Therefore, under R.54(9), D must provide proof that either they are appealing the foreign J or that the time for the appeal has not expired

Litecubes, LLC v. Northern Light Products Inc. (2007 BCSC)…Successful stay on foreign J

F:
- P's sued D in Missouri over patent infringement, and a jury in Missouri concluded D had breached the patent and awarded damages of USD $150,000 to P, along with USD $466,363 in costs


- Patent subject matter is over ice cubes that light up when put in a drink


- P/JC comes to BC and commences an action in BC for recognition and enforcement of Missouri J

- D filed appeal from the J in Missouri on September 25, 2006, and it was expected that appeal would be heard by January 2008

- JD applies under BC Rules of Court R.54(9) to stay proceedings in BC until determination of the appeal in Missouri
- D then applied to stay the action pending appeal in BC

I:
- Would the BCSC stay the action?

J:
- Yes, for D, action was to be stayed until earliest of appeal decision or March 1, 2008

- If appeal was still outstanding as of March 1, 2008, D was at liberty to apply to extend stay, and would have to explain status of appeal

A:
- In BC, the tradition has been that a party sued on a foreign J that was under appeal had long been entitled to stay of proceedings pending determination of appeal…change to "may apply" didn't change


- Three reasons for keeping this traditional position:



a) Intent of R.54(9) is remedial
- There were policy reasons to impose a stay of proceedings where an appeal of a foreign judgment was pending



b) Policy – save time and expense
- Stay saved time and expense of litigating a judgment which could eventually be reversed

- If J was granted in BC, and the Missouri J was eventually reversed, D would have to commence a new action to have BC J set aside



c) Consistent with COEA
- BC Court Order Enforcement Act provided that parties could not register a judgment if appeal was pending in foreign jurisdiction

- Granting of a stay of proceedings would then be consistent with the COEA and would provide for consistency regardless of which process was chosen to enforce judgment


- Here, the Court ordered a freeze on all actions until the Missouri appeal was finished

- However, a "stay" does not set anything aside, so Mareva, PJGOs, and other pre-judgment remedies can remain

- Also, since stays can be granted with terms, Court ordered that the J stay the action until the earliest appeal decision or on March 1, 2008
R:
- Judgment debtors can get orders staying execution on foreign judgments being registered in BC until determination of the foreign appeal
____________________________________________________________________________________

CHAPTER FOUR – INFORMATION ACQUISITION: BASIC PRODECURES AFTER JUDGMENT

I. INTRODUCTION

- At common law, judgments are not self-executing


- A CL judgment is nothing more than a party is entitled to certain relief

- After that, the burden is on the JC to start processes to decide what enforcement process to employ (or to ascertain whether it is worthwhile employing any enforcement process)

- Therefore, a JC who wants to collect a debt must first try to discover if the debtor has any assets or sources of income

- Often, JC can search out this info informally, through credit reports, land title registries, PPSA registries, and other sources of public info

- However, if these prove inadequate (and they often do), JC must turn to BC legislation that permits JC to examine the debtor and other parties as to the JD's means of settling the J

- The two procedures available for a JC, the examination in aid of execution or a subpoena to debtor process, normally results in information about JD's resources

- However, JD does not need to fear imprisonment if they fail to show up at the examination or refuse 

to give satisfactory answers to the creditor

- Q: has the JD not paid as a result of inability or unwillingness?

- Even if JC decides that JD can't pay because of an inability to pay, JC can save money by not embarking on useless enforcement processes

- However, if JD is found as a result of these information acquisition processes to be simply unwilling to use his/her assets to pay the "just debt" held by the JC, then the JC will receive information that he/she/it can use to select the appropriate enforcement process

- Note: if JC got a Mareva injunction, JC may already have receive a list of the JD's assets, their location, and their value (such as in Mooney v. Orr)

- There are 2 basic procedures relevant here:


a) Examination in Aid of Execution
- Process under R.42A of the BC Rules of Court that allows JC to acquire information about JD and his/her assets for any kind of judgment


b) Subpoena to Debtor Proceedings
- Process under R.42(23)-R.42(46) of the BC Rules of Court that allows examination of a debtor by an examiner for money orders

- JCs always have an option for examination (for info) or subpoena to debtor (for teeth, like committal)


- Note: both small claims and provincial courts have their own provisions for examination, so these BCSC Rules of Court are unavailable there
- JC'S choice between these two procedures is critical and depends on two factors:


a) Purpose



- Q: what exactly does the JC wish to extract from the procedure?  Two options:

i) Maximum amount of information from the JD ( Examination in Aid of Execution
ii) Strong order against a JD that is very unwilling to pay( Subpoena to Debtor


b) Circumstances



- Q: what are the surrounding circumstances of the JC?

- Differences/contrasts between the two processes:


a) Outstanding execution orders



- Subpoena limited to circumstances where there is no execution process outstanding (R.42(23))



- E: unclear if a garnishing order is a writ of execution



- Examinations in aid of execution, as the name points out, allow a JC to have a writ outstanding


b) Amount of orders


- Subpoenas are only allowed to be ordered once per year



- Examinations in aid are not limited (although unclear why more than one would be needed)


c) Order to pay



- Can be orders to pay in installments or an order to pay the whole amount by a certain date



- An order to pay replaces the judgment


d) Enforcement



- Subpoenas have built-in contempt processes that include imprisonment (R.42(30) & R.42(32))

- Examinations do not, but they are still enforceable by way of the general contempt procedures in the BC Rules of Court

- Orders of committal are good for one year, so can send a sheriff to find JD in contempt and implement the order…once sheriff finds the JD, JD must immediately be brought before a judge to explain why they are in contempt of court (the Mazcko rule)

e) Amount of information



- Examinations give a broader scope (R.42A(1)), as subpoenas are limited to finances (R.42(26))

____________________________________________________________________________________

II. EXAMINATION IN AID OF EXECUTION
- An examination in aid of execution is a process under R.42A of the BC Rules of Court that allows a JC, after obtaining a J, to conduct an examination on the JD who refuses to pay the J

- It can be an effective first step to take after obtaining a J that will put pressure on the JD

- Attendance at the Examination is compelled by the threat of contempt proceedings (R.42A(5))

- However, it will not lead to a binding order for payment

- It is governed by R.42A of the BC Rules of Court:

a) Rule 42A – Examination in Aid of Execution


42A(1) Examination of debtor

- "Where a judgment creditor is entitled to issue execution upon or otherwise enforce an order of the court, the creditor may examine the judgment debtor for discovery as to

(a)
any matter pertinent to the enforcement of the order,

(b)
the reason for nonpayment or nonperformance of the order,

(c)
the income and property of the debtor,

(d)
the debts owed to and by the debtor,

(e)
the disposal the debtor has made of any property either before or after the making of the order,

(f)
the means the debtor has, or has had, or in future may have, of satisfying the order, and

(g)
whether the debtor intends to obey the order or has any reason for not doing so"

- This grants to the judgment creditor a very broad scope of enquiry which will provide information to assist him/her in satisfying his judgment

- Note: this scope, however, is limited to JD's activities since they've become a JD, not the JD's activities 10 years ago



42A(2) Examination of corporate, partnership, or firm debtor

- "An officer or director of a corporate judgment debtor, or a person liable to execution upon the order in the case of a partnership or firm judgment debtor, may, without an order, be examined for discovery upon the matters set out in subrule (1)"

- Therefore, officers or directors of corporate debtors can be examined without the permission of the court



42A(3) Limitation

- "Unless the court otherwise orders, a person examined under subrule (1) or (2) shall not be further examined in the same proceeding for a year"

- E: JC would be unlikely to use this process more than once a year, as it takes a lot of time, money, and JD's circumstances are unlikely to change within the year



42A(4) Examination of person other than debtor

- "Upon being satisfied that any other person may have knowledge of the matters set out in subrule (1) the court may order the person to be examined for discovery concerning the person's knowledge"


- While JC must apply for leave to do so, JC can examine a person other than the debtor


- ie: useful in fraudulent conveyance cases or to examine the debtor's spouse



42A(5) Order in certain cases

- "Where a difficulty arises in or about the execution or enforcement of an order the court may make any order for the attendance and examination of a party or person it thinks just"

- Therefore, if debtor isn't obeying a request to attend, or isn't cooperating in other ways, JC can get a court order 



42A(8) Costs

- "Unless the court otherwise orders, the party conducting an examination under this rule is entitled to recover the costs of the examination from the debtor"



42A(9) Interpretation

- "In this rule a "judgment creditor" means a person entitled to enforce an order of the court, whether for payment of money or otherwise, and "judgment debtor" or "debtor" means a person against whom the order may be enforced"

- Therefore, examinations aren't limited to monetary J's

____________________________________________________________________________________

III. SUBPOENA TO DEBTOR

- A subpoena to debtor is a process under R.42 of the BC Rules of Court that allow a JC to acquire information to put pressure on a JD that is unwilling to pay

- While more powerful than examinations, they are only available if J is for the payment of money

- Proceedings taken after the service of the subpoena lead to an order for payment being made which can be enforced by the special committal procedures set out in Rule 42

- This has built-in contempt procedures that includes imprisonment with the failure to pay

- At the end of the proceedings, JC can get an order to pay with a date attached from the court

- In sum, there are 3 built-in contempt processes for the JD:


a) Fail to show up – R.42(30)


b) Show up, but examiner finds JD unreasonably refusing to pay – R.42(32)


c) JD fails to pay specified installments – R.42(34)
- This third method is the most common (see Blaxland for an example), whereby JC can apply to court to get JD imprisoned under R.42(35)

- See Rules 42(23)-42(46) of the BC Rules of Court:


a) Rule 42 – Enforcement of Orders


42(23) Subpoena to debtor

- "A creditor who has obtained an order of the court for the recovery or payment of money, or costs, or both, may issue out of the registry a subpoena in Form 51 on filing an affidavit showing that the order is not satisfied and that no writ of execution issued by the creditor is outstanding against the debtor"

- Therefore, affidavit by JC must show that debtor not only isn't paying, but also that there is no writ of execution outstanding



42(25) Service of subpoena

- "The subpoena shall be served personally at least 7 days before the date of the hearing, and with the subpoena shall be tendered any expenses the person served would be entitled to were he or she required to attend the court as a witness"



42(26) Examination of debtor

- "The hearing shall take place before an examiner and shall be on oath as to the following matters:

(a)
the income and property of the debtor;

(b)
the debts owed to and by the debtor;

(c)
the disposal the debtor has made of any property;

(d)
the means the debtor has, or has had, or in future may have, of satisfying the order"

- Thus, the scope of a subpoena to debtor is limited to JD's financial matters only



42(28) Examination

- "The creditor and the person subpoenaed may, with leave of the examiner, call witnesses who may be cross-examined"

- Therefore, this is more like a "hearing" rather than an examination where counsel is present, W's can be called, hearing is before a registrar or master, ect…



42(30) Debtor refusing to attend, etc.

- "If the person subpoenaed

(a)
does not attend as required at the hearing or an adjournment of it,

(b)
refuses to be sworn, or to affirm or to answer any question put to the person,

(c)
after an order to that effect, refuses or neglects to produce or permit to be inspected any document or property, or

(d)
does not give answers which are to the satisfaction of the examiner,

then

(e)
if the examiner is a master or registrar,

(i)
in the case of default under paragraph (a) he or she shall make a report in Form 88 and fix a time and place at which the creditor may attend before the court, and at that time and place the court may, at the request of the creditor and without notice to the person subpoenaed, order committal, or apprehension under Rule 56 (5), and

(ii)
in the case of default under paragraph (b), (c) or (d) he or she shall make a report in Form 88 and fix a time and place for the person subpoenaed to attend before the court, and at that time and place the court may, at the request of the creditor and without further notice to the person subpoenaed, order committal, or apprehension under Rule 56 (5), or

(f)
if the examiner is the court, the examiner may order committal"

- These are built-in contempt proceedings where JC can take a note to the judge to a debtor refusing to attend or refusing to participate and the Court can order committal of JD



42(32) Debtor unreasonably refusing to pay

- "If it appears to the examiner that the debtor,

(a)
with intent to defraud the creditor, has made or caused to be made any gift or delivery or transfer of property, or has removed or concealed property,

(b)
has unreasonably neglected or refused to pay the debt in whole or in part or to pay any instalment ordered to be paid, or

(c)
is a corporation and that the person subpoenaed has done, authorized, permitted or acquiesced in an act or omission described in paragraph (a) or (b),

then

(d)
if the examiner is a master or registrar, he or she may make a report of his or her findings and fix a time and place for the person subpoenaed to attend before the court, and at that time and place the creditor may apply without notice for committal, or

(e)
if the examiner is the court, the examiner may order committal"




- Therefore, JD can be imprisoned for non-payment of a debt



42(33) Order for payment

- "The examiner may make one or more of the following orders:

(a)
for the payment of the debt by installments;

(b)
for the payment of the debt on or before a fixed date;

(c)
varying or rescinding any previous order;

(d)
for payment to be made to the registrar, or to the creditor or to the creditor's solicitor;

(e)
fixing the costs payable by the debtor without assessment,

and if the examiner is the master or registrar, the order shall have the effect of an order made by the court and shall be entered accordingly"

- Therefore, registrar or master conducting the examination can make an order for payment of installments by JD, and this has the force of a court order



42(34) Notice of application for committal

- "If a debtor fails to pay in accordance with an order made by an examiner, the creditor may issue out of the registry a notice of motion for committal in Form 52, on filing an affidavit showing that the default has occurred, and subrules (24) and (25) apply"



42(35) Order for committal

- "The court may order committal if satisfied that

(a)
the order to pay has not been obeyed,

(b)
the person knew of the order, and

(c)
the person has not shown good cause why an order of committal should not be made against him or her"

- Therefore, if the Court is satisfied that JD breached the court order for no good reason, they can send JD to jail for up to 40 days

- Blaxland: If JC can establish all 3 of these elements BARD, JD can be convicted of civil contempt of court and imprisoned

- Note: committal for contempt is used most often in family law cases

- The next case shows the consequences when a JD disobeys a committal order issued by a registrar conducting a subpoena to debtor hearing…

Blaxland v. Fuller (2004 BCSC)…For committal for contempt of JD, R.42(35) elements proven BARD

F:
- In 1991, P (Ralfe) and a party named Blaxland got J against Fuller (D) for fraudulent misrepresentation, as D induced them to invest $100,000 each in a company operated by D


- Collection efforts for Ralfe, however, were fruitless (Blaxland settled with Fuller in May 2004), as D claimed he was only living off his mother-in-law

- In 2002, Ralfe as JC brought an application for committal to Fuller (D) pursuant to Rule 42(35) and, using the subpoena to debtor process, got an order for payment by installments ($2000/month)


- Selected subpoena debtor process because JC wanted a remedy with teeth


- E: 1991 ( 2002 = 11 years…no idea how J was kept alive

- Fuller didn't appear at the subpoena hearing and didn't pay any of the installments, so the CJ imposed a 40-day committal order against Fuller

- After 14 days in jail, the committal order was stayed to hear Fuller's application

- During the time between the stay of the committal order and the dismissal of Fuller's application, 1 year passed, which necessitated a fresh application for a new order of committal

I:
- Will the court grant a new order for committal for failure to obey an order of the examiner?

J:
- Yes, for P, application allowed…Fuller committed to prison for 40 days

A:
- Imprisonment can be a penalty for contempt, where there is an order to pay by a certain date and the debtor fails to explain the non-compliance with any good reason

- Should not be confused with imprisonment for debt (ie: Dickens' debtors' prisons), which was abolished by s.51 of the COEA

- TJ holds contempt with failure to comply with a court order is clearly civil (not criminal) contempt



- JD always entitled to a full hearing and to be brought to court first to explain



- If committed, judgment debt survives imprisonment time (unlike normal bankruptcy)


- Here, all the elements for a committal order in R.42(35) were established BARD



- E: with imprisonment as a penalty, burden of proof in civil contempt proceedings is BARD


- As a defence, Fuller submitted that he was unable to pay



- However, the court found that he had the means to pay at the level fixed by the registrar

- Fuller used the generosity of individuals who financially supported him as a shield against his judgment creditors

R:
- The subpoena to debtor process can be useful in obtaining orders to pay by installments, and non-compliance with these court orders can lead to imprisonment to contempt committal of the judgment debtor
____________________________________________________________________________________

PART TWO – POST-JUDGMENT REMEDIES

- As will be seen, there are 4 main ways for a JC to realize on a debt:


a) Execution of writ of seizure and sale


b) Judgments Acts 1838/1840 charging orders


c) Attachment of debts after judgment (post-judgment garnishing order)


d) Equitable execution

____________________________________________________________________________________

CHAPTER FIVE – EXECUTION BY WRIT OF SEIZURE AND SALE

I. WRITS OF EXECUTION
- Note: here, the remedies for the JC shift from pre-judgment ( post-judgment

- Execution is a post-J remedy, so obviously a prerequisite is that the JC must first have obtained a J against the debtor which directs payment of a sum of money which is immediately due and owing

- In the common law, judgment enforcement (at least in BC) doesn't exist after J's are pronounced


- Instead, the onus is on the JC to select an appropriate method to realize on a judgment

- Historically, there were a number of CL writs that would allow the JC to execute on their J


- These writs of execution were available to JC who wished to enforce a J

- Many of these writs have been abolished by statute


- ie: s.51 of the COEA eliminates writ to imprison to debt and writ to arrest for attendance at trial:



51
 No imprisonment for debt

- "A person must not be taken in execution on a judgment"

- Note: writs of execution ≠ writs of attachment, which are used to seize property before J but only in situations in which a debtor absconds from the jurisdiction or hides to avoid service of process

- Despite the fact that modern practice does not normally resort to issuing writs, some writs of execution remain available in BCSC:


a) Writ of Fieri Facias

- This is an order that someone, out of a party's goods and chattels, must collect the sum recovered by the J along with any interest on that sum

- Now, this is more commonly known as a writ of seizure and sale (see section below)


b) Writ of Venditioni Exponas



- This is an order that a sheriff sell goods for the best possible price



- More commonly known as a writ of vend ex


c) Writ of Ne Exneat Regno



- This is an order that prohibits JD from fleeing
____________________________________________________________________________________

II. THE SHERIFF
- Rules we use in BC are CL rules formulated by UK courts from the 17-19th century


- ie: before and during the Industrial Revolution


- Despite this, the procedure remains unchanged and doesn't really fit modern BC very well

- Historically, the sheriff is the officer that has been given the obligation of enforcing all CL writs


- They used to be very wealthy men with many undersheriffs who were invariably legally trained as a solicitor (which explains their legal obligations)

- Until the 1970s, fees sheriffs lived on commission; afterwards, fees sheriffs were eliminated

- With reforms, sheriffs were given some police powers and their jurisdiction was expanded from a county (like in UK) to the entire province

- In 1980s, BC delegated the job of sheriffs to private contractors called "court bailiffs"

- Court bailiffs are deemed to have all the powers of a sheriff and do everything that sheriffs used to do in enforcing judgments (their powers are basically interchangeable)

- In essence, the sheriff has a duty to seize and sell sufficient goods to satisfy the amount on the face of the writ

- Once the sheriff has a writ delivered to him, they have a duty to carry out this duty immediately

- Failure on the part of the sheriff to carry out this duty leaves the sheriff open to actions from JC, JD, and third parties (how CL formed around execution procedure)

- Note: the sheriff is not the agent of the JC

- If the JC directs the sheriff to seize particular pieces of property, the sheriff complies with the JC's direction, and the sheriff seizes something he shouldn't have seized, the sheriff is converted into the JC's agent and the JC can be liable

- Therefore, JC's should provide sheriffs with as much information as possible but avoid directing the sheriff to seize specific assets (Cybulski)

- If sheriff won't do what JC directs, they may sue the sheriff

- Before 1838, it was clear law that the writ of fieri facias permitted the sheriff to seize tangible goods and chattels (ie: choses in possession), but not choses in action

- Therefore, it didn't extend to money, bank notes, securities for money, debts owing to the debtor, future earnings of the debtor (ie: salary), assets held in custodia legis, or choses in action generally

- Post-Judicature Acts, writ could apply to both legal and equitable interests in property

____________________________________________________________________________________

III. PROCESS IN EXECUTING A WRIT OF SEIZURE AND SALE

1) INTRODUCTION

- Historically, the writ of fieri facias was the main remedy that composed creditor-debtor law

- There are 6 steps in executing a writ of seizure and sale:


a) Issuance of the writ



- In BC, JCs can issue a writ of seizure and sale anytime within the life of the judgment



- Once the administrative writ is issued by the registrar, it is good for 1 year


b) Delivery of the writ to the sheriff

- Time of delivery is relevant because the BC Law & Equity Act says that a writ of seizure of sale binds the goods from the time of delivery


c) Entry and search of the JD's premises by the sheriff



- On delivery of the writ, the sheriff has an obligation to execute the writ


d) Seizure of property

- Current CL position is that a sheriff may seize notionally, whereby he/she doesn't have to "lay hands" on goods to be seized as long as the intention is made clear to the JD or an adult member of the household


e) Sale


- At CL, there are no restrictions: sheriff can sell by public auction or tender (private sale)



- However, practice has developed in BC of always selling seized goods by public auction


f) Payment


- Payment over to JCs depends whether the situation is subject to BC statute or CL

- BC Creditor Assistance Act modifies the common law rule that a sheriff must pay judgment creditors in the order that the writs of seizure and sale were delivered to the sheriff

____________________________________________________________________________________

2) ISSUANCE OF THE WRIT

- Execution is a post-J remedy, so to issue a writ, a JC first must obtain a J against a debtor which directs payment of a sum of money which is immediately due and owing

- In BC, JCs can issue a writ of seizure and sale anytime within the life of the judgment

- Once the administrative writ is issued by the registrar, it is good for 1 year


- JC should check appropriate rules with each court (ie: Federal Court = 6 years)

- The writ should include the amount of the J plus interests and costs that JC wants sheriff to levy/seize…however, JC can't direct the sheriff to "Go seize assets worth $___"

____________________________________________________________________________________

3) DELIVERY OF THE WRIT TO THE SHERIFF
- JC may issue concurrent writs, but the sheriff has an obligation to execute writs in the order given

- When a sheriff has a writ, they are obliged by the writ to seize all the goods of the debtor which he/she can find and such seizures will be lawfully made

- Lloyds: A writ of seizure and sale is not active until it is actually delivered to the sheriff

- On delivery of the writ, the sheriff has an obligation to execute the writ
- JC is advised to provide the sheriff with info about the JD's assets that are subject to the writ of seizure and sale, as well as the whereabouts of those exigible assets

Cybulski v. Bertrand (2000 BCSC)…JC must exercise courteous judgment on whether to execute on a J

F:
- Cybulski (P) was struck by a Canada Post truck driver (D), and P got J against Bertrand (a credit company) and Canada Post


- P's lawyers demanded that Canada Post give up money right away


- JD's counsel promised to pay later, but since Canada Post was federal, couldn't give money now


- In response, JC's counsel provided a writ of seizure and sale to the bailiff who seized trucks owned by Bertrand (the credit company) and leased to Canada Post


- D and Canada Post then sought an order requiring Cybulski to bear all costs associated with the seizure by the bailiff and an order setting aside the writ of seizure and sale

I:
- Should P be disentitled to costs and disbursements for having instituted execution proceedings where it can be shown that they were "unnecessary proceedings and expense"?

J:
- Yes, for D…P proceedings in an overly aggressive/belligerant course of action by blaming D

A:
- D argued that the execution proceedings and expenses incurred were unnecessary because:



a) Payment was forthcoming


- If JD has deep pockets and claims they will pay in the future, JC should wait to execute


b) Crown immunity

- When Crown possesses property as a tenant or lessee, it can't be seized, especially in situations where seizure could cause intolerable interruptions in the public service


- Here, JC directed the sheriff to seize specific property – the trucks leased to Canada Post



- This is OK as long as the property is exigible

- However, since JC often doesn’t know if it is exigible, best practice is not to direct the sheriff to seize specific assets; rather, should just give the sheriff as much info as possible

- While JC may make sheriff his agent to go after any asset, this makes the sheriff liable

- E: case demonstrates how JC's should not proceed

R:
- A judgment creditor will be made to bear costs of execution proceedings if the process to recover the balance owing on a J was belligerent, overly aggressive, and unnecessary
____________________________________________________________________________________

4) ENTRY AND SEARCH OF PROPERTY

- Once the JC has issued a writ of execution and delivered it to the sheriff, the JC will often accompany the writ with instructions to seize

- Once the writ is delivered to the sheriff with instructions to seize, the sheriff's duty to the JC is to carry out the execution as soon as the opportunity arises and try to discover and seize property of the JD which will be sufficient, when sold, to satisfy the debt

- Q: what constitutes a valid seizure of JD's personal property?

- Policy: law on seizure has struggled to balance two competing interests:


a) Efficient creditor's remedy


b) Freedom and security of the debtor and commerce generally

- JC can use examination in aid as well as subpoena to debtor processes to find out what assets are available for execution


- Sheriff can't simply refuse to seize if JC refuses to supply this info

- Cybulski: JC must be careful not to direct sheriff to seize specific property, as property may not be exigible which makes the JC potentially liable for wrongful execution
- At CL, the sheriff is free to choose which assets of the JD will be seized and ignore the wishes of the JD

- Sheriff can return to JD's property as many times as necessary to collect sufficient assets

- Q: what happens when JD refuses to permit the sheriff to enter his/her premises to effect seizure?

- General CL rule is that a sheriff may legally enter the premises of the JD or of any stranger to whose premises the debtor's property has been removed

- However, this is subject to the overriding rule that the sheriff must not gain entry by force against the will of the JD or the stranger

- Basically, the sheriff can't break and enter property, or break into "curtilage"

- Curtilage: the space around a dwelling house necessary, convenient, and used for family purposes and carrying out domestic shores (ie: shed, carport, garden, ect…)

- Therefore, JD is under an obligation to let the sheriff in to conduct a search

- Q: what happens when it is unclear what entry by force would mean?


a) Open Door = OK

- Sheriff has been held entitled to enter the outer door of the debtor's dwelling house if it is:




i) Open



ii) Closed but can be opened by turning a handle or lifting a latch


b) Locked Door = Trespass


- Sheriff can not force entry where entry would require:



i) Breaking the door



ii) Pushing aside the JD who is attempting to close the door against the sheriff


- Re Boyce: there may be an exception for commercial premises
- While the sheriff can't break into outer doors into a residence, once a sheriff is inside a residence, the sheriff may break into any space they like (ie: jewellery boxes, closets, ect…)

- Sheriff can only search the property, but can't search or seize the person (ie: rolex, earrings that the JD is wearing)

- However, if the sheriff illegally breaks into a house and makes a seizure, the seizure itself will be valid although the sheriff will be liable in an action for damages

Re Boyce (1993 Fed. Ct. TD)…Writ of fieri facias sufficient to authorize sheriff entry safety deposit box

F:
- P registered a certificate in Federal Court certifying indebtedness to the Crown for payments made under the federal Income Tax Act, Canada Pension Plan, and Unemployment Insurance Act


- A writ of seizure and sale was issued and served on the Bank, but the Bank refused to allow access to a safety deposit box unless a "drilling order" was obtained as per usual practice

I:
- Was the writ of seizure and sale sufficient authority for the sheriff to access the safety deposit box?

J:
- Yes, for JC

A:
- The Bank argued that the sheriff would be trespassing if the box turned out to be empty



- However, Rothstein J. rejected this argument and summarized the law on civil process

- Law on civil process is as follows: can legally enter to search for goods to seize, but must not gain entry by force against the will of the debtor or such stranger

- Sheriff cannot ever break down the door or other forced entry through the perimeter, but once they are in, then doors to rooms, cupboards, trunks may be broken open in order to complete execution, and they do not even have to ask for the internal doors to be opened


- Here, Bank was a third party, and argued for indemnification for the cost of drilling



- Court accepted that Bank should be compensated for restoring box to usuable condition

- However, in general, a sheriff can seize JD's property/assets held by a third party; the third party can avoid fraudulent conveyances by advising the sheriff to seize

R:
- A writ of seizure and sale is sufficient authority for the sheriff to gain entry to the debtor's property, and there is no need for a separate court order if the property is located in a commercial building
- It has always been clear law that where a sheriff is appointed for a judicial district, that sheriff's authority is limited to that area


- If he/she executes a writ elsewhere, the sheriff is a trespasser

- Even if the sheriff has properly seized goods, they can't be removed outside the jurisdiction without the sheriff being liable in damages

- Finally, note that the sheriff's duty under a writ of execution is to seize goods of the JD and not those of a third party

- ie: in Re Boyce, sheriff had to go to the bank, a third party, which would normally result in the sheriff being liable to the third party owner in trespass

- However, this is relaxed with commercial third parties (ie: banks), who usually get an indemnity agreement to compensate them for the costs of any search (ie: damaged safety deposit boxes)

____________________________________________________________________________________

5) SEIZURE OF PROPERTY

- For a sheriff to properly seize goods under a writ of seizure and sale, it is not necessary for there to be any physical contact with the goods seized or lock them up/take them away

- Note: whether or not seizure or abandonment of seizure has been effected is always a question of fact, and the court will look at all the evidence to decide the issue


- However, there are still some specific requirements set out below for seizure

- There are two main requirements for valid seizure:


a) Sheriff must be on (or close to) the premises where the goods are
- Lloyds: Must be on JD's property or so close that if the sheriff's authority to seize is disputed by JD or a third party in actual possession, the sheriff is in a position to lay hands on the goods

- ie: no seizure effected where sheriff serves JD with a notice of seizure at work, intends to seize a car, but the car is at a gas station miles away


b) Sheriff must communicate to JD by words or actions an intention to seize goods

- Thus seizure depends on the intent of the sheriff, who must indicate that he intends to seize the property (and should physically be there)

- ie: posting notices to seize property on a building usually sufficient communication of intention

- Since the CL position is that a sheriff may seize notionally, he/she may simply go to the place goods are to be found and indicate his intention to seize

- Doesn't have to "lay hands" on goods to be seized, as long as the intention is made clear to the JD or an adult member of the household

- At the moment of seizure, sheriff has a "special property" in the goods seized and seizure subject to the writ "binds" the property pursuant to s.35(2) of the BC Law & Equity Act:

35(2) Writ of execution to bind goods only from time of seizure

- "A writ of execution or writ of attachment against the goods of a debtor does not prejudice the title to the goods acquired by any person in good faith and for valuable consideration before the actual seizure or attachment under the writ if the person, at the time when the person acquired the title, had no notice that the writ, or any other writ under which the goods of the owner might be seized or attached, had been delivered to and remained unexecuted in the hands of the sheriff or other officer entrusted and charged with the carrying out of the writ of execution"

- Under s.35(2), the JD can validly transfer the property to a BFPV, but the transfer of the title from the JD to any BFPV is subject to the sheriff's right to seize the property

- While the sheriff doesn't have property rights/title in the property, they do have a right to seize the property if it's transferred to a third party

- It has become common practice for sheriffs, instead of taking away seized goods, to leave them with the debtor so long as he/she signs an agreement to hold the goods as bailee and give them up on demand


- This is commonly known as a "walking possession agreement"

- While JD may use their property in the meantime, this K indicates JD acknowledgment that the sheriff showed up to seize property, left, but hasn't abandoned the asset; only coming back to it later

- Lloyds: JD signs the K, often is evidence that a seizure took place; if JD refuses to sign K, seizure may still be established by other evidence

Lloyds and Scottish Finance v. Modern Cars and Caravans (Kingston) Ltd. (1966 UKCA)…Seizure

F:
- Mercantile Credit (execution creditor) delivered a writ of seizure and sale to a sheriff with instructions to seize Wood's (JD) caravan to satisfy the judgment

- Caravan was occupied by the JD, his wife and kids

- Both the wife and JD refused the sheriff's request to sign a walking possession agreement

- Sheriff then told them the caravan must not be moved, handed them a card stating the sheriff held an execution against the debtor, and left

- Between Apr 18-May 15, sheriff visited the site 9 times to satisfy himself the caravan was still there


- On May 18, Modern Cars (D), who were caravan dealers, bought the caravan from JDs and removed it without notice of the writ of execution


- On May 24, Modern Cars, after they had been informed of the writ, sold the caravan to Lloyds (P)


- Lloyds then rented out the car to Worsfold as part of a hire-purchase transaction


- On June 7, the sheriff seized the caravan from Worsfold, who consequently paid nothing to Lloyds under the hire-purchase agreement


- E: Mercantile credit ( constructive possession = seizure of mobile ( Woods ( (sells) ( Modern Cars (D) ( Lloyds (P) ( (sells) ( Worsfold


- After everything, Lloyds sues Modern Cars under a warranty COA, as the contract of sale included an express warranty that the caravan was D's sole unencumbered property (ie: not subject to writ)

I:
- Did Modern Cars ever have clear title?  Did the writ have binding effect?  What constitutes "actual seizure" of goods?  Had the seizure of goods ever been abandoned by the sheriff?

J:
- No, for Lloyds, sheriff had actual seizure and never abandoned it (ie: 9 visits)

A:
- UKCA considered several Q's:



a) Was there actual seizure of the caravan?




- Dependent on intention of the sheriff, not the intention of the JD




- Intention is always a question of fact


- Here, there was valid seizure, as sheriff being on the premises and stating an intention to seize the caravan was sufficient evidence of actual seizure


- The fact that JD's didn't sign a walking possession agreement not fatal to seizure



b) Assuming valid seizure, did the sheriff abandon the seizure?




- Again, this is a question of fact depending on the intention of the sheriff, not the JD




- Here, sheriff always intended to hold the caravan, as evidenced by 9 subsequent visits


- Modern Cars not protected by statute (UK equivalent of s.35 of BC Law & Equity Act) post-seizure

- Once property has been seized, the sheriff acquires a "special property" right which constitutes a right to seize the "seized" property to any third party to which it was transferred

- Therefore, Worsfold is screwed because he obtained the caravan after seizure and therefore wasn't a bona fide purchaser for value

- Mercantile Credit as execution creditor can take back the caravan free of the claims from P, D, and Worsfold, since the sheriff under the writ never abandoned possession

R:
- Any third party acquiring property has a risk of having the property seized by a sheriff under a writ of seizure and sale as long as the sheriff validly seized the property and never abandoned the seizure
- If there is no walking possession agreement, the sheriff often makes a "bargain" with the JD to enter into an installment plan

- ie: "I won't seize if you promise to pay certain amounts by certain dates"

- E: two possible problems with this kind of plan, with unclear A's:

a) What if the payment plan extends beyond the life of the writ (usually 1 year)?

b) Are payments to the sheriff under the installment contract caught by the BC Creditor 

Assistance Act which abolishes priority among creditors?
____________________________________________________________________________________

6) SALE

- Once personalty has been seized, the sheriff's duty is to keep it safe until sale
- Failure to do so amounts to abandonment of the seizure and has the consequence that the goods are no longer subject to the writ

- Since property is often too big to take away, walking possession agreements are common

- The effect of seizure is to transfer to the sheriff a "special property" in the goods while leaving the "general property" in the hands of the JD

- When the seized goods are sold by the sheriff, however, the sale conveys to the purchaser whatever title the JD had in the goods

- At CL, there are no restrictions on sale other than the sheriff's responsibility to sell the goods within a reasonable time and for a reasonable price

- However, practice has developed in BC of always selling seized goods by public auction rather than by private tender sale

- While a public auction tends to depreciate the price, it is more likely to stand up to any challenge that the sheriff failed to get an "adequate price"

- If, for some reason, a sheriff can't sell the goods, there are three options:


a) Sheriff can withdraw the item from the sale
- Writ of nulla bona can then return the goods to JD as there are no goods of the JD that could get proceeds to satisfy the writ


b) JC can use R.42(26) to apply to court to ask for direction


- Basically a subpoena to debtor hearing to get info on further assets of the JD


c) Writ of vend ex

- JC can get a writ of Venditioni Exponas (vendex) to direct the sheriff to sell the property at any price he can get

- This is common, as it protects the sheriff from consequences of selling at an unreasonably low price, especially for selling assets difficult to value (ie: shares in private companies)

____________________________________________________________________________________

7) PAYMENT

- Payment is easy when there is only one JC and only one writ of execution delivered to the sheriff

- However, in situations where there are multiple JCs and multiple writs, priority of proceeds from the sale to JCs depends whether the situation is subject to BC statute or CL:


a) Common Law

- CL position is based on fact: time of delivery of writ to sheriff determines priority

- Therefore, the sheriff must pay JCs in the order that the writs of seizure and sale were delivered to the sheriff


b) British Columbia

- BC Creditor Assistance Act modifies CL position by instituting a pro rata distribution scheme:


3
Distribution

- "The money collected under section 2 must be distributed rateably among all execution creditors and other creditors whose writs or certificates, under this Act, were in the sheriff's hands at the time of the levy, or within one month from the entry of notice, subject to the provisions for retention of dividends for contested claims, and to the payment of the costs of the creditor whose writ initiated the levy"

____________________________________________________________________________________

IV. PROPERTY SUBJECT TO A WRIT OF SEIZURE AND SALE

1) INTRODUCTION

- In common law, property is classified by:


a) Real property
- Corporeal (capable of physical possession) and incorporeal (incapable of physical possession) interests in land

- ie: freehold and leasehold estates, interests, or rights in land, rents, hereditaments (inheritable interests), ect…

- Doesn't include a mortgage secured by real property


b) Personal property


- All property other than land, an interest in land, or anything attached to land



- ie: Chattel paper, documents of title, goods, instruments, intangibles, money and securities

- There are two kinds of personalty:

a) Chattels personal

- "Pure personalty" not attached to land, or a "chose", of which there are two types:



i) Choses in possession





- This is tangible personal thing which is in someone's possession





- ie: trucks, shoes, ect…




ii) Choses in action
- All personal rights of property which can only be claimed or enforced by action and not by taking physical possession





- ie: debts, rights to sue, company shares, negotiable instruments, ect…


b) Chattels real


- Interests concerning realty such as a term of years in land, leaseholds, ect…

- These distinctions are important because BC is a jurisdiction that, through Part 5 of the Court Order Enforcement Act (which used to be called the Execution Act), has statutory provisions limiting the exigibility of personalty subject to a writ of seizure of sale

- Part 5 of the COEA constitutes a complete patchwork that authorizes a JC to realize on 3 classes of personal property:


a) Goods, chattels, and effects – Layer 1, ss.55-57, 62

- Under s.55, "all goods, chattels, and effects of a judgment debtor" are exigible under a writ of execution against goods and chattels

- However, "goods, chattels, and effects" are not defined, so case law fills in the gaps

b) Money and securities for money – Layer 2, ss.58-61
- Under s.58, in language substantially derived from s.12 of the Judgments Act, 1838, a sheriff can seize "any money or bank notes, and any cheques, bills of exchange, promissory notes, bonds, specialties or other securities for money, belonging to the execution debtor"

- Sections 59 to 61, also drawn from the Judgments Act, provide supporting machinery for s.58

c) Shares – Layer 3, ss. 63-68
- Under the recently enacted s.63.1(2), "the interest of a judgment debtor in a security or security entitlement may be seized by the sheriff in accordance with sections 47 to 51 of the Securities Transfer Act"

- In 2007, BC enacted the Securities Transfer Act to deal with exigibility of JD's shares
- E: knowledge of 3 layers is good if JC wants to seize a particular asset and the sheriff contends the asset is not exigible


- JC is not under any obligation to identify the statutory source of a sheriff's authority to seize

- However, if the sheriff objects to seizing certain property, the JC can get a court order to seize, and the JC must identify a specific provision in the COEA that authorizes the sheriff to seize that particular asset under a writ of seizure and sale

- Conversely, if JD contends assets seized by a sheriff were not exigible, JD can point out sections that don't allow it, and JC can point to the section in the COEA that authorized the sheriff to seize the particular asset

____________________________________________________________________________________

2) LAYER 1 – GOODS, CHATTELS, AND EFFECTS
- Again, the starting point for exigibility of personal property under a writ of seizure and sale is s.55, which is basically a codification of the traditional CL position:


55
Effect of writ of execution against goods

- "Except as exempted by sections 70 to 79 or as otherwise provided by this Act, all goods, chattels and effects of a judgment debtor are liable to seizure and sale under a writ of execution against goods and chattels"

- There are two views on what s.55 enables a sheriff a seize:


a) Narrow view – only tangible goods and chattels

- E: with exception of A & W, all case law has held (and continues to hold) that s.55, which refers to "goods, chattels, and effects" is limited to tangible goods and chattels as common law assets

- Therefore, s.55 authorizes the sheriff to seize tangible choses in possession (ie: trucks, shoes), crops, leases, and tangible personal property

- Note: while A & W made RRSPs exigible, statutory exemption last year reversed this


b) Liberal view – s.55 reaches all JD property

- E: While s.57 extends to some specific chattels real, s.55 (with exception of A & W) doesn't extend to anything intangible that may fall into the definition of choses in action

- The other sections in this layer explain the narrow view of s.55:

56
Land not to be sold under writ of execution against goods

- "Property which for this Part is included under the term "land", as hereafter defined, must not be seized and sold under a writ of execution against goods and chattels"


- This means that land must not be seized and sold under a writ of seizure and sale


- Therefore, leases are excluded from writ of seizure and sale

- However, still exigible under a writ of execution against land in another part of COEA


57
Interests subject to seizure and sale

- "Any interest that a person has in any of the following may be seized and sold by the sheriff under a writ of execution against goods and chattels of that person:

(a)
a mineral title as defined in the Mineral Tenure Act or any mining plant, machinery, personal property or other material placed on the location of a mineral title by the title holder;

(b)
a permit, licence or lease as defined in the Coal Act or any mining plant, machinery, personal property or other material placed on the location of a licence or lease by the permittee, licensee or lessee;

(c)
a permit, licence or lease as defined in the Petroleum and Natural Gas Act or any property placed on the location of a permit, licence or lease by the permittee, licensee or lessee;

(d)
a permit or lease as defined in the Geothermal Resources Act or any equipment placed on the location of a permit or lease by a permittee or lessee"

- Therefore, these specific chattels real are subject to a writ of seizure and sale


62(1) Sale of equity of redemption in goods

- "Under a writ of execution against goods, the sheriff or other officer to whom it is directed, may seize and sell the interest or equity of redemption in any goods or chattels of the execution debtor"

- At CL, sheriffs can seize only legal interests, and equitable interest remains with JD

- However, effect of s.62 is that a sheriff can seize not only partial legal interests in choses in possession, but also seize equitable interests

- This codifies nemo dat: sheriff can seize the equity the debtor might have had in the goods, and the sale conveys whatever interest the debtor had in the goods during public auction
- Q: can sheriff seize and sell goods and chattels which are jointly owned by JD and an unidentified third party?  Law is unclear…but clear that JC can only claim JD's interest

- E: the following case is only good law for its propositions on the appointment of equitable receivers, as its findings on the exigibility of RRSPs and its liberal interpretation of s.55 have been overruled

- However, it is useful for JCs when deciding how to go after JD's exigible assets…3-step process:



a) Know all assets of JD


b) Choose which asset JC wishes to execute against



c) Find an available process and be selective

Vancouver A & W Drive-Ins Ltd. v. United Food Services Ltd. (1981 BCSC)…Equitable receiver only
F:
- A & W (JC) got J against D (Kormarnisky), as D made contributions to an RRSP with a trust company (self-administered RRSP, ie: Kormarnisky could tell T what to do with the investments)

- JC tried to issue a garnishing order on the RRSP as well as other processes; unfortunately, T ignored the garnishing order

- JC also issued/delivered a writ of seizure and sale to the sheriff, but since the trustee said that the RRSP couldn't be garnished, the sheriff refused to execute the writ

- Therefore, JC applies to court to clarify which execution processes can apply to get their money

I:
- Is an RRSP garnishable?  Is a RRSP exigible under a writ of seizure and sale?  Can the RRSP be reached by means of an appointment of an equitable receiver?  Is an RRSP exigible by means of a charging order?

J:
- Funds in the RRSP are not subject to attachment by a garnishing order

- Writ of seizure and sale is not applicable because it only applies to stock in BC companies

- However, the RRSP was exigible by means of an equitable receiver (therefore didn't need to consider the charging order), who could then make payments

A:
- There were several issues in this stupid case:



a) Can the RRSP be garnished?



- Regular bank deposits create a debtor-creditor rel't, and such deposits can be garnished

- However, Fulton J. held that since the RRSP here was self-administered, it was a trust, not a debt, which creates a trust rel't between bank and holder, not a debtor-creditor rel't




- Since it's a trustee/beneficiary relationship, it's not garnishable (E: this is wrong)


- Since all garnishing orders must be for "just debts", this wasn't garnishable (wrong)



b) Does D have an interest in funds that would allow exigibility by writ of execution?
- Court held that an RRSP was an "effect" under s.55 of the COEA and therefore capable of being garnished under a writ of seizure and sale

- Fulton J. liberally interprets s.55 as an umbrella head, and as all personal property could be an "effect", the phrase "goods, chattels, and effects" makes all personal property exigible

- E: only case to have given s.55 this liberal interpretation…all others go for the narrow view
- Fulton J. also analyzes the exigibility of shares, as the trust was self-administered into investments, and holds that only shares held in companies in BC are exigible

- Here, shares in which RRSP funds are invested are in federally-incorporated companies, so result is that the RRSP funds, while "property", weren't exigible here

- E: this is a mess and completely wrong



c) Can JC recover the funds using equitable execution?
- JC/P can consider appointing an equitable receiver when it is not possible to recover by garnishing (because in trust) or by writ of execution (because federal company)

- Equitable execution only allowed when execution at law is not available

- Here, JC demonstrated they couldn't recover by law and that D had personal property that should've been available for execution



d) Does D have sufficient interest in the fund to allow equitable execution?




- D argues he only has a contingent interest (think trust law…right only vests when he's 71)




- However, D had an express power to revoke without wife's consent




- Therefore, equitable interest was fully vested in D can subject to equitable execution



e) Any policy arguments against exigibility of RRSPs?



- In 1981, BC legislature hadn't protected RRSPs, so equitable receiver was appointed

- Note: a statutory exemption last year reversed this proposition, so RRSPs no longer exigible by writ of seizure and sale

- E: while writ doesn't state which section JC relies on, and is only requested when JD is making a court challenge, it is unclear why JC didn't point to these other sections of the COEA when the JD challenged whether the asset was exigible
R:
- While JC cannot rely on this case for a broad interpretation of s.55, it is still useful for determining when an equitable receiver should be appointed as well as an example of when an asset covers everything in a judgment 

- The next two cases support the majority position that s.55 is limited to tangible goods and chattels…

Bank of BC v. 225280 BC Ltd. (1985 BCSC)…Identifies A & W liberal interpretation of s.55 as wrong
F:
- P got J against D, who had an RRSP in the form of a cash deposit


- P applied for a declaration that the proceeds of the RRSP should be subject to a writ of S & S

I:
- Can the RRSP be seized under s.55 of the COEA?

J:
- No, for D

A:
- Court identifies A & W as wrongly decided, as RRSPs constitute intangible personal property (choses in action) which is not included under s.55


- Mentions possibility of RRSPs being eligible under other sections of the Act
R:
- RRSPs are not exigible pursuant to section 55 of the BC Court Order & Enforcement Act

- The next case demonstrates how JCs may try to use old CL writs through the COEA to go after new forms of personal property…


- Here, JD challenges seizure, and JC has to justify seizure by pointing to sections in the COEA
Mortil v. International Phasor Telecom Ltd. (1988 BCSC)…Computer software exigible under s.55

F:
- Sheriff seized a tangible personal asset: a copy of a computer program

- JD applied for a declaration that its rights in a computer program and instruction manual were not property under s.49 (now s.55) of the COEA to a writ of seizure and sale

- JD owned trademark and copyright for the software, and had been distributing the software to others under a confidentiality clause

I:
- Was copyright software a tangible chattel and therefore exigible for execution purposes?

J:
- Yes, for JC, software program ordered sold


- However, sale subject to terms to protect the trademarks of the JD

A:
- Court confirms that sheriff can't seize intangibles under s.55, so can't seize IP itself

- However, a computer software program incorporating a trade secret could be exigible under s.55 just like any other corporeal asset

- Some mercy to JD here due to trade secrets, as the sale of the program was conditional upon any purchaser entering into a trust agreement with D concerning non-disclosure and unauthorized use

R:
- While a sheriff can't seize intellectual property like industrial designs under s.55, it can seize tangible personal property such as copyright computer software
____________________________________________________________________________________

3) LAYER 2 – MONEY AND SECURITIES FOR MONEY

A) INTRODUCTION

- Section 58 of the COEA, which is drawn almost verbatim from s.12 of the Judgments Act, 1838, makes exigible a series of assets which could not be reached at CL, although some could be reached in equity

- Section 12 Judgments Act 1838 increased the scope of properties subject to a writ of seizure/sale

- The common characteristic of these new classes of assets were that they were rights – choses in action – that, while, not tangible, were evidenced by something tangible (such as paper or coins)

- Therefore, the legislation focused on the tangible aspect of these choses in action (ie: debts) whereby the sheriff could go out, find the paper, and seize it

- Like the question on interpretation of s.55 in regards to goods, chattels, and effects, 2 questions here:


a) How do courts interpret section 58?


b) How does the procedure operate in sections 59-61?

- See sections 58-61 of the BC Court Order Enforcement Act, whereby s.58 states the list of exigible assets and sections 59-61 explain the procedure:


58
Sheriff empowered to seize money and securities for money

- "A sheriff or other officer to whom a writ of execution is directed must seize and take any money or bank notes, and any cheques, bills of exchange, promissory notes, bonds, specialties or other securities for money, belonging to the execution debtor, and may and must pay and deliver to the execution creditor any money or bank notes that are seized, or a sufficient part of it and must hold any cheques, bills of exchange, promissory notes, bonds, specialties or other securities for money as security for the amount directed by the writ of execution to be levied, or as much of it as has not been otherwise levied and raised, and the sheriff or other officer may sue in his or her own name for the recovery of the sums secured by it, if and when the time of payment of it has arrived"

- Basically, under s.58 the sheriff has the power to seize money and securities for money


- Only the meaning of "money" and "other securities for money" have been the subject of debate

____________________________________________________________________________________

B) "MONEY"

- Courts decided early that the word "money" in s.12 of the Judgments Act, 1838 did not make exigible debts owing to the JD
- Instead, "money" means currency, coins, or notes (but not debts)

- E: cash cards and debit cards may arguably fall within "money" in s.58, but unclear

- However, a sheriff may not search the JD's person other than asking them voluntarily to pay the debt


- Therefore, the drug dealer with $1000 bills in his pockets can't be searched for his bills

- Sheriffs may go into a store and empty a cash register, but due to worries about money owed to third parties, sheriffs often leave registers alone

- Patmore: the sheriff may not seize money in custodia legis (money paid into court)

Re Trustee Act: Re Patmore (1962 BCSC)…Expansive definition of money includes street certificates
F:
- Dr. Patmore (P) was in financial trouble so he borrowed money from BMO to pay creditors


- BMO took as collateral bearer shares, which P didn't assign to BMO; just gave the share certificates in street form to the bank


- P paid BMO back in full but still owed other creditors; BMO unsure who to give the bearers shares to


- BMO put shares in court registry to let the creditors fight over who gets priority

I:
- Was the application for an equitable charging order made on the shares here correct?

J:
- Yes, shares endorsed as street certificates could be treated as money and were exigible

A:
- Here, bearer shares/street certificates were shares in a company incorporated in Delaware



- Didn't matter here where shares were located


- Court holds that bearer shares are different than other kinds of shares because transfer is not dependent on registration like regular shares; instead, transferred on delivery



- As street form shares are treated like regular cash, could be seized by a writ of S & S



- However, since the shares had been paid into court, couldn't execute on court property



- Equitable charging order, however, were available to get the funds

R:
- "Street certificates" (ie: bearer shares) should be considered as money subject to seizure in execution, notwithstanding where the company is located

____________________________________________________________________________________

C) CHEQUES

- No debate on what constitutes a "cheque": it's a bill of exchange drawn on a bank, payable by demand

- Cheques may not be seized until they are "delivered" to the JD


- Q: what constitutes delivery?  Physical receipt or receipt in a mailbox?  Unclear…

- What is more often in issue is that some cheques carry an immunity from execution

- ie: social welfare cheques, pension cheques, and RRSP cheques are protected by statute


- Immunity usually lasts until the cheque is negotiated or mixed in with other assets in a bank account, whereby after that the assets are garnishable

____________________________________________________________________________________

D) BONDS

- Reference to "bonds" in s.58 probably does not catch all government bonds because of s.12 of the Judgments Act 1838 that specifically made exigible government bonds, stocks, and annuities

- Therefore, gov't couldn't possibly have intended to make the same asset exigible in two different sections of the same statute back in 1838

____________________________________________________________________________________

E) OTHER SECURITIES FOR MONEY

- Other than "money", the other part of s.52 which has given rise to problems of interpretation is the phrase "or other securities for money"


- Q: does "other securities for money" make exigible assets other than those listed specifically?

- Not much case law on what constitutes "other securities for money", but could possibly include:


a) Insurance policies



- Nisbet: a fully paid up life insurance policy is exigible along with its dividends



- However, a beneficiary's interests in an insurance policy wouldn't be exigible


- Note: while there is no case law in BC on exigibility of insurance policies, insurance policies are often protected by statute


b) Licences

- Saulmier v. RBC (2008 SCC): Binnie J. holds that licences are property for the purposes of the Bankruptcy and Insolvency Act; same reasoning may be available for execution under the COEA even though licences are not specifically covered in the COEA
- In the next case, the legal exigibility of the insurance policy was a necessary step in the court's reasoning in the granting of an equitable receiver (much like A & W)

Canadian Mutual Loan & Investment Co. v. Nisbet (1900 Ont. Div. Ct.)…Fully paid policy exigible

F:
- A bank recovered on a mortgage that it had from Nisbet (D), security of which was Nisbet's fully paid-up life insurance policy


- D later got into financial difficulties, and Canadian Mutual Loan (P) got J against him


- JC, wishing to get the J satisfied, wants an appointment of an equitable receiver in order to receive the dividends from the life insurance policy (not the policy itself)

- These dividends were to be paid to the insured (JD) every 5 years (which was about to come up)

I:
- Is a fully paid-up insurance policy with its dividends exigible at common law?

J:
- Yes, for JC

A:
- Generally, life insurance policies only give payment to beneficiaries upon death



- Since B's only have a contingent interest, there's usually nothing a creditor can seize


- However, this policy only required 10 payments, all of which had already been made



- Since the policy didn't require any further payment, it could be "other security for money"

R:
- A fully paid-up life insurance policy is exigibile as well as its dividends as a necessary step towards deciding that an equitable receiver should be appointed

- Note: new provision in COEA:


61.1 Application of Securities Transfer Act

- "If there is a conflict between section 58, 59 or 61 and a provision of the Securities Transfer Act, the provision of the Securities Transfer Act prevail."

- E: unsure what this provision means…may say that if an asset falls within both s.58 of the COEA and the Securities Transfer Act, you have to use the procedure in the Securities Transfer Act
____________________________________________________________________________________

F) PROCEDURE
- Under s.58, the sheriff is "directed" (contrary to language "must seize") to sell

- However, if sheriff seizes anything that is not money (ie: promissory note), he may not sell but must hold it until the time for payment arrives
- Rationale: protect third parties who may owe JD

- If the time for payment comes and the payment is not made:

a) Sheriff may sue, and 

b) s.61: JC must indemnify the sheriff in advance for the costs of bringing the action

- Here are the relevant provisions in the COEA directing sale of "money" or "other securities for money":


59
Payment to or recovery by sheriff to be valid discharge

- "The payment to the sheriff or other officer by the party liable on any cheque, bill of exchange, promissory note, bond, specialty or other security, with or without suit, or the recovery and levying in execution against the party liable, discharges the party liable to the extent of the payment or of recovery and levy in execution, as the case may be, from his or her liability on the cheque, bill of exchange, promissory note, bond, specialty or other security"

- Therefore, any payment to the sheriff operates as a discharge to the person


60(1) Sheriff to satisfy writ of execution and pay surplus to execution debtor

- "The sheriff or other officer must pay over to the execution creditor the money recovered, or that part of it that is sufficient to discharge the amount directed by the writ of execution to be levied"


60(2) Sheriff to satisfy writ of execution and pay surplus to execution debtor

- "If, after satisfaction of the amount directed to be levied, together with sheriff's fees, poundage and expenses, any surplus remains in the hands of the sheriff or other officer, it must be paid to the execution debtor"


61(1) Sheriff not bound to sue until indemnified against costs

- "A sheriff or other officer is not bound to sue any party liable on a cheque, bill of exchange, promissory note, bond, specialty or other security, unless the execution creditor enters into a bond, with 2 sufficient sureties, for indemnifying the sheriff or other officer from and against all costs and expenses

(a)
to be incurred in the prosecution of the proceeding, or

(b)
to which the sheriff or other officer may become liable as a result of the prosecution of the proceeding"

- Q: is any seizure followed by a sale (ie: sells a promissory note) valid or a void sale?


- Probably valid, as nothing in s.58 says that these processes for execution are exhaustive

____________________________________________________________________________________

4) LAYER 3 – SHARES/SECURITIES FOR MONEY

A) INTRODUCTION

- Level 3 of the COEA is execution against shares, which goes from 63.1-65.1

- It also incorporates by reference provisions of the Securities Transfer Act, so if asset is security or security entitlements, must deal with both statutes

- From 1897-2007, BC had a variety of ways to get at shares through both the COEA and Judgments Act
- In 2007, BC enacted the Securities Transfer Act based on a uniform law conference of Canada model act based on the USA uniform commercial code

- Intent: ensure that particular forms of securities that weren't "shares" as such in the 1800s were covered and exigible under modern legislation 

- The Securities Transfer Act is very popular in BC (with almost uniform acts in 7 other provinces) and complements the COEA, which was amended in 2007 to deal with the new STA


- E: must read both statutes together in order to know how to proceed against shares/securities

- 2 Q's:


a) What assets are subject to the Securities Transfer Act? – s.63.1(1) of COEA
63.1(1) Seizure of judgment debtor's interest in securities and security entitlements

- "In this section and sections 64.1 and 65.1, "endorsement", "entitlement order", "instruction", "issuer", "securities intermediary", "security" and "security entitlement" have the same meanings as in the Securities Transfer Act"


- Then see definitions section in the STA below

b) How can a JC access them? – s.63.1(2) of COEA

63.1(2) Seizure of judgment debtor's interest in securities and security entitlements

- "The interest of a judgment debtor in a security or security entitlement may be seized by the sheriff in accordance with sections 47 to 51 of the Securities Transfer Act"


- Thus ss.47-51 are the key sections in STA setting out procedure

- To flesh out s.63.1(1) of the COEA, s.1 of the STA gives definitions of assets, such as for "security":


1
Definitions

- ""security" means, except as otherwise provided in sections 10 to 16, an obligation of an issuer or a share, participation or other interest in an issuer or in property or an enterprise of an issuer

(a)
that is represented by a security certificate in bearer form or registered form, or the transfer of which may be registered on books maintained for that purpose by or on behalf of the issuer,

(b)
that is one of a class or series, or by its terms is divisible into a class or series, of shares, participations, interests or obligations, and

(c)
that

(i)
is, or is of a type, dealt in or traded on securities exchanges or securities markets, or

(ii)
is a medium for investment and by its terms expressly provides that it is a security for the purposes of this Act"



- This basically covers both regular shares and bearer shares/street certificates

____________________________________________________________________________________

B) PROCEDURE
- 4-part process under the Securities Transfer Act for seizure of certificated and uncertificated securities in how to get a sheriff to seize:


a) Seizing certificate securities – seize paper then serve notice to head office

- Certificated security = securities for which there are paper, sheriff can seize and take



- Actual seizure is governed by s.48(1) of the STA:


48(1) Seizure of interest in certificated security

- "Except as otherwise provided in subsection (2) and in section 51, the interest of a judgment debtor in a certificated security may be seized only by actual seizure of the security certificate by a sheriff"

- Therefore, if JD has a certificated security, the sheriff must locate and take possession of the actual paper share certificate under a writ of seizure and sale

- After seizure of the share certificate, sheriff can then serve notice to the issuer's head office:

48(2) Seizure of interest in certificated security

- "A certificated security for which the security certificate has been surrendered to the issuer may be seized by a sheriff serving a notice of seizure on the issuer at the issuer's chief executive office"

- Notice of seizure is executive authority mandating someone to do something

- E: constitutional problem of head office company not in BC, so its extraterritorial and possibly unconstitutional to seize (as sheriffs are limited to seizing in BC and can't exercise their powers beyond provincial boundaries)


b) Seizing uncertificated securities – serve notice to head office



- Uncertificated security = shares that are not evidenced by paper



- Governed by s.49 of the STA:

49
Seizure of interest in uncertificated security

- "Except as otherwise provided in section 51, the interest of a judgment debtor in an uncertificated security may be seized only by a sheriff serving a notice of seizure on the issuer at the issuer's chief executive office"

- Sheriff must serve notice of seizure to issuer's head office for uncertificated securities



- E: same constitutional problem of notice requirement with certificated securities


c) Security entitlements in financial assets – locate broker
- Section 50 of the STA deals with security entitlements in financial assets:


50 Seizure of interest in security entitlement

- "Except as otherwise provided in section 51, the interest of a judgment debtor in a security entitlement may be seized only by a sheriff serving a notice of seizure on the securities intermediary with whom the judgment debtor's securities account is maintained"

- Therefore, the sheriff must locate broker and serve notice on the broker (securities intermediary) who is highly likely to be located in BC


d) Notice of seizure to secured party – must give notice
- Under section 51 of the STA, the sheriff must give notice of seizure to any secured creditor:


51 Notice of seizure to secured party

- "The interest of a judgment debtor in any of the following may be seized by a sheriff serving a notice of seizure on the secured party:

(a)
a certificated security for which the security certificate is in the possession of a secured party;

(b)
an uncertificated security registered in the name of a secured party;

(c)
a security entitlement maintained in the name of a secured party"


e) Effective seizure – after reasonable opportunity to act
- After seizing any of the 3 securities, and then giving notice of seizure to the secured party, must flip back to section 63.1 of the COEA, which provides that:

63.1(3) Seizure of judgment debtor's interest in securities and security entitlements

- "If a seizure under subsection (2) is by notice to an issuer or securities intermediary, the seizure becomes effective when the issuer or securities intermediary has had a reasonable opportunity to act on the seizure, having regard to the time and manner of receipt of the notice"

- E: "reasonable opportunity to act" is unclear and there's no case law on it

- However, this means there may be delay until seizure becomes effective, which means that JD may still play with their assets before execution day


f) Realizing on seized security – sheriff steps in shoes of the JD
- Once securities are effectively seized, the next step for realizing on these forms of assets is sale is the responsibility of the sheriff in section 64.1 of the COEA:

64.1(1) Sheriff may deal with seized interests in securities and security entitlements
- "If a judgment debtor's interest in a security or security entitlement is seized by a sheriff, the sheriff is deemed to be the appropriate person under the Securities Transfer Act for the purposes of dealing with or disposing of the seized property, and, for the duration of the seizure, the judgment debtor is not the appropriate person under that Act for the purposes of dealing with or disposing of the seized property"


- JD can no longer dispose of seized property; sheriff is "appropriate person under the STA"
64.1(2) Sheriff may deal with seized interests in securities and security entitlements
- "On seizure of a judgment debtor's interest in a security or security entitlement, the sheriff may

(a)
do anything that would otherwise have to be done by the judgment debtor, or

(b)
execute or endorse any document that would otherwise have to be executed or endorsed by the judgment debtor"

____________________________________________________________________________________

C) SECURITIES WITH TRANSFER RESTRICTIONS
- Securities with transfer restrictions = securities that can't be sold in the regular market

- Section 65.1 of the COEA has a special built-in procedure for shares with transfer restrictions whereby the sheriff is bound by share transfer restrictions and s.64.1 of the COEA doesn't apply:


a) Scope – BC only

- s.65.1 applies only when securities are issued by BC companies

65.1(2) Restrictions on transfer of seized security
- "This section applies if the interest of a judgment debtor in a security is seized by a sheriff and the jurisdiction that governs the validity of the security under section 44 of the Securities Transfer Act is British Columbia."


b) Sheriff bound by restrictions
- Sheriff is bound by any transfer restrictions imposed by issuer or by shareholder ag't:


65.1(3) Restrictions on transfer of seized security

- "Subject to subsection (5), if the transfer of the seized security is restricted by the terms of the security, by a restriction imposed by the issuer or by a unanimous shareholder agreement governed by the law of British Columbia, the sheriff is bound by the restriction"



- Sheriff is also bound by restrictions limiting transfer to family members or other directors:

65.1(4) Restrictions on transfer of seized security

- "Subject to subsection (5), if a person would otherwise be entitled to acquire or redeem the seized security for a predetermined price or at a price fixed by reference to a predetermined formula, the person is entitled to acquire or redeem the security"


c) Court can order restrictions void in cases of fraud
- Fraudulent conveyance: JD anticipated financial troubles and arranged his/her property to make them immune from judgment

- To defeat these kinds of situations, BCSC has a lot of power to defeat JD's fraud:


65.1(5) Restrictions on transfer of seized security

- "On application by the sheriff or any interested person (ie: the JC), if the Supreme Court considers that a restriction on the transfer of the seized security or a person's entitlement to acquire or redeem the seized security was made with intent to defeat, hinder, delay or defraud creditors or others, the court may make any order that the court considers appropriate regarding the seized security, including an order doing one or more of the following:

(a)
directing the method or terms of sale of the seized security, or the method of realizing the value of the seized security other than through sale;

(b)
directing the issuer to pay dividends, distributions or interest to the sheriff even though the sheriff is not the registered owner of the security;

(c)
directing the issuer to register the transfer of the seized security to a person despite a restriction on the transfer of the security described in subsection (3) or the entitlement of another person to acquire or redeem the security described in subsection (4);

(d)
directing that all or part of a unanimous shareholder agreement does not apply to a person who acquires or takes a seized security from the sheriff;

(e)
directing that the issuer be dissolved and its proceeds disposed of according to law"

- Therefore, in case of a corporate fraudster, BCSC can issue an order to dissolve the issuer and dispose of its proceeds

- Finally, note that there is a provision to be found in s.60 of the Uniform Law Conference of Canada Model Act that is not found in the seizure sections of the STA:

- The provision: "A creditor, whose debtor is the owner of a certificated/uncertificated security, is entitled to court proceedings


(a)
by any proceeding in the nature of an injunction

(b)
in satisfying the claim by any means allowed at law or in equity in regard to property that cannot readily be seized by any legal process"

- Therefore, STA procedures wouldn't be exclusive; if there were other procedures JC wanted to use, they would be available…closest would be s.6 of the STA:


6
Principles of law and equity apply

- "Except in so far as they are inconsistent with this Act, the principles of law and equity supplement this Act and continue to apply, including

(a)
the law merchant,

(b)
the law relating to the capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion and mistake, and

(c)
other validating or invalidating rules of law"

- However, this section doesn't mention remedies

- E: still permissible to use equitable receivers, charging orders from the Judgments Acts 1838, and see nothing in the STA prohibiting other sorts of options

____________________________________________________________________________________

CHAPTER SIX – JUDGMENTS ACTS 1838 & 1840 CHARGING ORDERS

I. INTRODUCTION
- Before 1838, it was clear that money and debts owed to the debtor, including funds in custodia legis, were not exigible by writ of fieri facias
- UK Parliament then passed legislative reform to deal with the issue:


a) Judgments Act 1838 – See section above
- s.13 of the Judgments Act 1838 made money, bank notes, bills of exchange, bonds, specialties, and other securities for money exigible to be seized by the sheriff

- Sheriff could then hand bank notes directly to JC to hold as security and sue on them


b) Judgments Act 1840 – Charging order
- ss.14-15 of the Judgments Act 1840 amended the 1838 legislation and created charging orders

- Allowed a JC to apply for an ex parte charging order nisi to go after JD's government stock, funds, annuities, and stocks/shares/dividends in a public company

- Nisi: an order effective only when the affected party fails to respond to it by a certain time



- The order once issued would freeze the charged assets by prohibiting transfer to 3rd parties

- Therefore, a Judgments Acts charging order is an ex parte application by a JC to order that shares of or in any public company stand charged with the payment of a judgment debt

- The order, with regard to special property, makes the JC essentially a secured creditor


- Property includes gov't stocks, funds, annuities, or any stocks/shares of a UK public company

- s.69 of the COEA used to refer to the Judgments Act 1838 charging order, but was repealed in 20067

- It stated: "nothing in this act shall be construed to impair a remedy by a creditor…by charging order or otherwise"

- Therefore s.69 was interpreted as permitting the continued application in BC of JA charging orders because the procedures in the Act weren't exhaustive

- E: Charging orders should still be in force because:


a) COEA
- Nothing in the COEA or any other Act that lists the procedures listed in the Act as exhaustive

b) s.1 of the BC Law & Equity Act
- s.3 states that "the Civil and Criminal Laws of England, as they existed on November 19, 1858, so far as they are not from local circumstances inapplicable, are in force in British Columbia"

- Since Judgments Act have never been modified or replaced, should still be in force


c) s.61.1 of the COEA

- While s.61.1 of the COEA says "if there is a conflict between section 58, 59 or 61 and a provision of the Securities Transfer Act, the provision of the Securities Transfer Act prevails", nothing is mentioned of the Judgments Act, so it probably continues


d) Law Reform



- They considered excluding it and decided not to mention anything

- Q: why would a creditor want a Judgments Acts charging order?
- A: any proceeds JC is entitled to the entire proceeds of the sale

- If JC uses a charging order as a device to reach funds in court, they won't be be defined as an "execution creditor" under the Creditor's Assistance Act

- Therefore, they wouldn't have to share the proceeds of the sale with other creditors

- Note: in most provinces, the charging order has been replaced by other CL remedies (ie: stop order)


- However, in BC, it continues to be used regularly to reach money and assets in custodia legis
- 2 Q's:


a) What property falls under a charging order?


b) What is the procedure for a charging order?
____________________________________________________________________________________

II. CLASSES OF PROPERTY SUBJECT TO A CHARGING ORDER

- The charging order remedy created by s.14 of the Judgments Act is available to JCs only after they have obtained J for an ascertainable sum

- Where the debtor owns outright or has an equitable interest in "any government stock, funds, or annuities, or any stock or shares of or in any public company in England", the JC can apply to a judge to order that such assets stand charged with the payment of the judgment debt

- If the court chooses to exercise its discretion to grant the order, it will issue a charging order nisi

- Later, if the debtor does not pay, an order absolute will go
- Section 14 (s.XIV) identifies 2 classes of property listed and made subject to a charging order:


a) Government stocks or annuities
- This encompasses securities held by members of the public in exchange for money loaned to the government and perhaps a Crown corporation

b) Stocks or shares of any public company in England
- Clearly not UK gov't anymore, so how is the phrase "public company in England" converted to BC?  No case law on this topic

- "Public company" = any company


- Judgments Act 1840 clarified that any interest of the JD in stock/shares is clearly caught



- E: shares in companies in England have case law, but they're wrong for federalism reasons

- The next case holds that a Judgment Acts charging order is available against shares in a federally-incorporated company


- Therefore, the Judgments Acts charging order is not limited to shares in BC corporations
Consumer Imagenet v. Infinitron International (2001 BCSC)…Shares in a federal company exigible

F:
- JD, Infinitron, is a BC company owning shares in a federally-incorporated company which has its offices in BC and its share transfer office in BC


- JC issues a writ of seizure and sale to sheriff, who delivered the writ to the records office of the JD, not the records office of the shares where the shares are owned


- Since no physical seizure of share certificates were obtained by the sheriff, JC tries to get an order for delivery and sale under R.43 of the BC Rules of Court…however, this application wasn't proceeded with because JC produced no evidence on that point


- Infinitron International's (JD) only exigible assets were shares in Infinitron Research International


- JC made an ex parte application for a Judgments Acts charging order nisi on the shares

- JD is notified, but after 5 months, JD applies to court to set aside the charging order arguing that the its interest in the shares weren't exigible

I:
- Does the Judgments Act permit a charging order against shares in a federal company?

J:
- Yes, for JC, Infinitron's interest in the shares was chargeable with the judgment

A:
- Scarth J. confirms Judgments Act in force in BC because of inception of BC law


- D argued that under s.74 of the Canadian Business Corporations Act, for a valid seizure of shares in a federally incorporated company, the sheriff must seize the actual share certificates



- However, CBCA doesn't apply, because a charging order is not a "seizing of the shares"



- Instead, it creates a legal charge over the shares and is not a physical corporation

- Instead, the shares could be dealt with in BC because that is where the share registry, the company, and the shares were located


- Judgments Act didn't require that the company be incorporated in the province

- Note: if company isn't a BC corporation, result will depend on laws where the company is



- Therefore, seizures valid in BC may not be valid where the company is located


- Therefore, P got a charging order absolute and D's application was dismissed

R:
- A federall-incorporated company with "sufficient presence" in BC (where shares can be dealt with effectively) will allow for the possibility of a JC getting a charging order against those shares, as long as the share register office is located in BC
____________________________________________________________________________________

III. PROCEDURE TO GET A CHARGING ORDER

- Process for a Judgments Act charging order:


a) Application applies ex parte for an order nisi and there is a "show cause" hearing


- Order nisi triggers a "show cause" hearing

- JD or any interested party may have the order discharged if they can "show cause" why the bonds or shares should not be sold to satisfy the debt

- ie: I'm a JD but I'm coming into a big inheritance next year, so let me keep the stocks and I'll pay you then


b) Court orders discharge or order absolute

- Effect of an order absolute is to entitle the creditor to "all such remedies as he would have been entitled to if such a charge had been made in his favour by the judgment debtor"

c) New application needed for order for sale to realize on order absolute



- Order for sale needed to effect realization of the judgment


d) Mandatory 6 month waiting period
- When the order has been made absolute, a new action is required for sale, and there's a mandatory 6-month waiting period post-order nisi when JC can get an order for sale



- Debtor is given further chances to find other funds to discharge the order

- Debtor or a third party can also "show cause" yet again during these months to show why securities shouldn't be sold



- Court retains discretion to refuse to make an order for sale



e) Court makes an order for sale



- JC entitled to entire proceeds, as no sharing with other creditors under Creditor's Assistance Act
- Register the transfer of shares from the execution debtor to the purchaser on share register


- E: 4 methods for a JC against JD's securities, with 'a' and 'b' being cheap (as you just deliver a writ of seizure and sale to the sheriff), and 'c' and 'd' involving more costly litigation:


a) Section 58 of the COEA



- Limited to bearer shares, but still cheaper and less lengthy than (c) and (d)


b) Securities Transfer Act combined with COEA

- Different procedures, but attempt is to render all forms of securities and security entitlement exigibile

- E: this should be the first option for all JC's…other options are secondary in the circumstances


c) Apply for a Judgments Act charging order


d) Apply for an appointment of an equitable receiver



- See A & W…will explain later in the course

____________________________________________________________________________________

CHAPTER SEVEN – EXECUTION AGAINST LAND

I. INTRODUCTION

- While execution against personal property has century-old roots, execution against land is a comparatively recent phenomenon

- In BC, execution against land is now authorized and regulated by ss.80-116 of the COEA
- While JC is entitled to proceed against the real property of the JD once their J is registered on JD's title, very few do, as:


a) Process is ridiculously complex


b) JD is more likely to settle than to have the land sold

- Therefore, execution against land is more effective as a threat than an actual execution remedy for JC
- BC started execution against land with old CL writs, but with s.80 of the COEA eliminates the use of writs and substitutes a process of registration of the judgment on the land title registry:


80
Writs of elegit or fi. Fa land abolished

- "A writ of elegit or writ of fieri facias de terris must not be issued in British Columbia"

- The nemo dat principle is codified in s.86(2)(3) and flushed out in Martin:


86(2) Registration of judgments after October 30, 1979

- "After October 30, 1979, a judgment entered or obtained in British Columbia may be registered against the title to specified land in any or all of the land title offices in the manner provided in section 88"

86(3) Registration of judgments after October 30, 1979

- "From the time of its registration the judgment forms a lien and charge on the land of the judgment debtor specified in the application referred to in section 88 in the same manner as if charged in writing by the judgment debtor under his or her signature and seal,

(a)
to the extent of his or her beneficial interest in the land,

(b)
if an owner is registered as a personal representative or trustee, to the extent of the interest of a beneficiary who is a judgment debtor, and

(c)
subject to the rights of a purchaser who, before the registration of the judgment, has acquired an interest in the land in good faith and for valuable consideration under an instrument not registered at the time of the registration of the judgment"

- Therefore, under s.86(3)(c), while JC can register J against land which forms a lien and charge on the land of the JD, this is subject to the rights of a BFPVN, as seen in the next case…

CIBC v. Muntain and Muntain (1985 BCSC)…Registering J on land registry doesn't sever joint tenancy

F:
- Mr. and Mrs. Muntain were joint tenants of a property

- Mr. Muntain had agreed to help his son take out a loan with CIBC by putting up his interest in the land as security for the loan, but of course his son defaulted on the loan

- CIBC, as JC, wanted to register the J against Mr. Muntain's home and applied for sale order

- JD applied to the Court to defer the sale under s.96(2) of the COEA to defer the sale because it was their matrimonial home…Court agreed and deferred the sale indefinitely

- However, Mr. Muntain died before his wife, and land transferred to her through right of survivorship

- She took the land absolutely free and clear of CIBC's judgment, which CIBC of course hated
I:
- What interest did Mrs. Muntain have in the land at the time the judgment was registered?

J:
- None, for Mrs. Muntain, 

A:
- Registration of a J does not sever a joint tenancy


- If joint tenant was to sell their interest, the sale would be subject to the J



- However, if a joint tenant dies, the interest passes to the survivor free of the J

- At the time the J was registered, JD didn't have a beneficial interest to which it could attach


- Therefore, the purchaser took free and clear of the registered J

A:
- A bona fide purchaser for value without notice takes the land free and clear of the judgment if the agreement for sale happens before the JC registers their judgment against the
 interest in the land
- E:  CIBC presents a big problem for JCs registering against jointly owned land and matrimonial property


- JCs may register against the property of indebted spouses or joint tenants

- However, mere delivery of a writ to the sheriff, or the registration of a J/writ in the land registry office does not have the effect of severing the joint tenancy

- It also does not create a charge on the debtor joint tenant's interest which is capable of surviving his/her death and attaching to the property in the hands of the surviving joint tenant

- Therefore, if joint tenant is old, JC should check the age and health of the joint tenant

____________________________________________________________________________________

II. WHAT REALTY IS SUBJECT TO EXECUTION?
- E: most litigation is not over whether the land is exigible, but whether the JD has a beneficial interest in land, as most lawyers assume that all registered interests in land are exigible

- What land may be seized is in ss.56, 81 and 86 of the COEA, qualified by the CL rule that there must be a beneficial interest in the JD:


a) Broad definition of "land" in s.81


- Effect of s.81 is that JD's interest in land is almost always exigible:

81
 In sections 82 to 112, unless the context otherwise requires,
"land" includes every estate, right, title and interest in land, and all real property, both legal and equitable, and of every nature and kind, and any contingent, executory or future interest in it, and a possibility coupled with an interest in the land or real property, whether the object of the gift or limitation of the interest is ascertained or not, and also the right of entry, whether immediate or future and whether vested or contingent, into and on any land, and includes
(a)
the respective interests of mortgagor and mortgagee under a valid and subsisting mortgage of land,

(b)
the respective interests of vendor and purchaser under a valid and subsisting agreement for the sale and purchase of land,

(c)
the interest in land of a joint tenant, whether or not subject to a mortgage, and

(d)
the interest in land of a tenant in common,

but does not include the rights of a lien claimant under the Builders Lien Act"


56
Land not to be sold under writ of execution against goods

- "Property which for this Part is included under the term "land", as hereafter defined, must not be seized and sold under a writ of execution against goods and chattels"


b) Quirks with registration

- Despite s.81, there are still some rare problems interests in land:




i) Specific exemption against unsurveyed or unregistered Crown Land


86(8) Registration of judgments after October 30, 1979

- "A judgment must not be registered against unsurveyed Crown land or Crown land the title to which is not registered under the Land Title Act"



- Inference is that all other Crown land must be exigible

- However, s.13(6) of the BC Crown Proceedings Act contains an absolute prohibition against execution on Crown property




ii) All unregistered interests are subject to execution




86(8) Registration of judgments after October 30, 1979

- "If a judgment creditor has knowledge that the judgment debtor is the beneficial owner of an estate or interest in land, the title to which he or she has not registered, the judgment creditor may, on proof satisfactory to the registrar, apply, in the same manner as an application is made to register any other judgment, to register the judgment against the beneficial estate or interest in the land affected"



- However, JC must convince registrar that the JD is the beneficial owner of the land




iii) Strata titles

- Section 166 of the Strata Property Act says a J registered against a strata corporation is registered against all the owners

____________________________________________________________________________________

III. PROCEDURE OF EXECUTION AGAINST LANDS
- There are 5 steps laid out in the sections below:


a) Registration of the judgment


- See ss. 82, 88, and 89 of the COEA, as registration of J creates a lien/charge against land


b) Show cause hearing and inquiry



- See ss.92-97 of the COEA, where JD must show cause as to why land shouldn't be sold


c) Order for sale



- This is a judicial order upon application by JC


d) Sale of JD's realty



- See ss.96-107 of the COEA, where sheriff sells JD's interest as of the time first J was registered


e) Distribution of proceeds



- See ss.110-111, where creditors share in the proceeds under the Creditor Assistance Act
____________________________________________________________________________________

1) REGISTRATION OF THE JUDGMENT
- First, note that "judgments" that may be registered are not limited to J's from BC courts, as the definition appears to encompass all J's by certificate


81
Definitions for sections 82 to 112

- "In sections 82 to 112, unless the context otherwise requires,

"judgment" means a judgment, decree or order of the Federal Court of Canada, Court of Appeal, Supreme Court or Provincial Court, or of a judge of any of those courts, or a claim established under the Creditor Assistance Act, by which judgment, decree, order or claim money is payable to any person, and includes an order made under any other Act that entitles a person to register the order in a land title office"

- Since BC has a Land Torrens system, execution of sales should be regulated pursuant to the COEA instead of the old CL writs

- This provisions facilitates J's from Federal Court of Canada, Supreme Court, Provincial Court, claims under the Creditor's Assistance Act, or under "any other Act" to be registered in BC

- Note: still must convert foreign J's into BC J's before registering
- Normal practice is to deliver the writ to the sheriff and to file the copy with the land titles registry, because under s.82 of the COEA, JC's J gets registered immediately:


82(1) Registration of judgment before October 31, 1979

- "Immediately on a judgment being entered or recovered in British Columbia, the judgment may be registered in any or all of the land title offices in British Columbia"

- Good practice and advantageous for JC to register immediately because:

a) Registration establishes priority
- JC who doesn't register J can be defeated by subsequent purchasers and mortgagees who rely on the land titles register


- Therefore, register ASAP to get priority to get a "lien and charge" against JD's interest


- Shiava: don't need to wait; can register immediately

b) Preserved during voluntary sale


- Bank of Montreal: Third party purchaser with notice of charge takes property subject to the J

- Note: JC must notify owner of land they are registering J against land to protect against mistakes, ie: registration against wrong JD

Re Schiava's Judgment (1960)…No need to register J against goods before registering against land

F:
- None given
I:
- Is the JC required to execute on goods before land?

J:
- No

A:
- In BC, JCs can't issue a single execution against both land and goods, and Court holds it's unfair to JCs to force them to seize goods by formality when they need to seize land eventually anyways


- Court notes that an order nisi isn't an order for sale; simply an order for an inquiry


- If JD would rather lose personal property than land, they can then sell goods to pay the J
R:
- In BC, judgment creditors may register against land immediately after judgment
- One of the benefits JC obtains by registering against interest of JD is the following case (which is limited to voluntarily sales of the JD)…

Bank of Montreal v. Jacques (1988 BCSC)…Judgments survive voluntary sales of land to third parties
F:
- JD's land was subject to 4 registered mortgages; Bank of Montreal held the 4th mortgage as well as the next registered charge, which was a J in favour of Bank

- JD sells their leasehold interest to a third party; the bank received money as a result of the sale, which was supposed to cancel out all of the mortgages and give the purchaser clear title

- Instead, the bank used the money to clear off their mortgage, not the J


- Land registrar (Jacques) made an order canceling the interest of the Bank of Montreal


- Reason: JD had no equity left upon which the J could be satisfied…obviously bank objects

I:
- On a voluntary sale of JD's interest, should the judgment be removed?

J:
- No, for Bank of Montreal, interest not cancelled
A:
- Purchaser argued that JD had no equity and the Bank knew that, so J was against nothing

- However, Court holds that JD can't simply sell his property without regard to the J registered against it, say there is no equity to satisfy J, and deprive JC of any remedy

- If the debtor wants to sell voluntarily, they can, but must deal with JC or else the purchaser will take the property subject to the J


- Here, purchaser had full notice of the J, so they can't complain

- Note: JC may lose out on a forced foreclosure sale, but never on a voluntary sale by the debtor
- Policy: protect against fraudulent conveyances, as registered interests run with the land
F:
- Judgment debtor can't voluntarily sell his land to a third party without dealing first with the judgment creditor whose interest is registered against the land
- While the rule in s.82(2) is that registration of J creates a "lien and charge" against interest of JD, and the general rule is that priority is based on time of registration, there can be several issues a JC must be aware of when registering their J against land:


a) JC must renew charge every 2 years


- This is the primary qualification, as under s.91(1) the lien expires at the end of 2 years:




91(1) Expiration and renewal

- "Except for a non-expiring judgment, registration of a judgment ceases, at the expiration of 2 years after the date of the application for registration or the date of the last application to renew registration, to form a lien and charge on the land affected by the registration unless, before the expiration of the 2 years, application is made to renew the registration of the judgment"

- Note: "non-expiring judgment" exception, primarily for family creditors
- Butler: If JC fails to renew, the charge evaporates and any priority JC had by registering the title is gone; they may re-register, but JC goes to the bottom of the priority list


b) Ensure original J has not expired

- Under s.3(3) of the BC Limitation Act, there is a 10 year limitation period "on a local judgment for the payment of money or the return of personal property"

 

- However, JC can always bring an action on the original J that would give JC another 10 years


c) JC has no protection against statutory liens created in favour of Crown



- Crown liens have express priority

- Roadburg: particular class of creditors, like employees under the Employment Standards Act or the Crown, have priority and they need not be registered to get express priority

- E: foreclosure sales are more frequent than execution sales, so this qualification is important

d) JC is subject to further mortgage advances in the Property Law Act



- s.28 of Property Law Act means JC subject to further advances to mortgage

- E: not much a JC can do to protect themselves from the diminishing equity from which his J is protected other than registering their J ASAP and notifying JD
- While a JC may re-register a lien or charge once it expires after 2 years under s.91, the new registration is subject to any charges registered in the meantime, as the following case shows…

Butler-Lafarge Ltd. v. Lowe (1973 BCSC)…JC must renew charge every 2 years or else lose priority

F:
- Neilson (JC) got J against D and registered against D's land on November 17, 1970


- In June 1972, charge was still there and JC commences proceedings on execution for sale of land


- In August 1972, P registered a certificate of lis pendants (pending litigation) against JD's interest


- In October 1972, vendor holding mortgage registered on March 29, 1972 starts foreclosure

- JC, noting expiry, forgot to renew J before expiry on November 16, 1972, and re-registered her J 11 days after the expiry date

- However, mortgagee applied for an order nisi, for foreclosure, and for P to be struck from the action because the J expired so P had no interest
I:
- Did the fact that JC started her sale procedures perpetuate the registration of the charge?

J:
- No, JC lost her interest when she failed to renew and was not preserved by the lis pendants
A:
- JC argued estoppel, as she had an agreement with the mortgagee about cooperating

- However, the Court rejects this, holding that JC lost priority

- Lis pendants and sale proceedings were insufficient, as they don't create a "charge"

- Only actual renewal could preserve priority, even though mortgagee knew of JC's claim
R:
- Any preservation of a lien or charge can only be preserved by renewal of the judgment within the expiry period; failure to renew the J before expiry results in a change of priority
Roadburg v. British Columbia (1980 BCCA)…Foreclosure sale proceeds distributed subject to statutes

F:
- JD had 16 charges registered against his title for land


- First 5 charges were mortgagees; next 11 charges were judgments, 3 or which in favour of Crown for unpaid taxes (they were judgments by certificate, which by definition is a judgment)


- Foreclosure sale (not execution sale) takes place at the instance of the 5th mortgagee


- Balance of the sale price, after payment of mortgages, is paid into court

I:
- How should the proceeds of the sale be distributed as between ordinary JCs and the Crown?

J:
- Crown gets priority

A:
- Crown argued that liens and charges against titles to land had been destroyed by the sale and didn't transfer to the proceeds put into court



- Lambert J.A. rejects this argument…lien and charge gets transferred to the proceeds of the sale


- Also, priorities are preserved UNLESS the Court otherwise orders


- Here, this was not a voluntary sale, but also was not execution sale under COEA


- Under foreclosure sale, proceeds are distributed in order of registration



- However, this doesn't solve the issue, as Crown registered under a BC tax statute


- Typically, statute creating liens and charges for the Crown provides they don't have to be registered



- Therefore, date of registration of Crown's J's by certificates not conclusive of priority



- E: look to Act on an exam to look as to when lien and charge for Crown arises


- Here, Act said registration occurred at the end of the fiscal year

- Lambert J.A. re-arranged the charges based on this language from the Act and distributed the proceeds from the sale based on that

- E: here, JC was lucky that JC registered; however, JC's often don't know about unregistered Crown liens and charges that are still valid, and in that case they are SOL
R:
- If there is a sale other than an execution sale, distribution of proceeds is according to order of registration subject to any priorities imposed or created by statute
____________________________________________________________________________________

2) SHOW CAUSE HEARING AND INQUIRY
- Steps 2-5 are tied together and only apply when JC commences procedure to sell JD's interest in land

- Case law is clear that an execution creditor is obliged to follow procedures in COEA

- COEA has many built-in procedures that provide protections for third parties and JC

- Steps for JC if they wish to get a judicial order for a sale under the COEA:


a) Apply under s.92 for a "show cause" hearing


- Under s.92 of the COEA:




92(1) Procedure for enforcing charge

- "If a judgment creditor has registered a judgment under this Act, and alleges that the judgment debtor is entitled to or has an interest in any land, or that any land is held subject to the lien created by registration of judgment under section 82, a motion may be made in Supreme Court Chambers, by the judgment creditor calling on the judgment debtor, and on any trustee or other person having the legal estate in the land in question, to show cause why any land in the land title district in which the judgment is registered, or the interest in it of the judgment debtor, or a competent part of the land, should not be sold to realize the amount payable under the judgment"

- JC makes motion in BC Supreme Court Chambers calling on JD to "show cause" why the land should not be sold to realize the amount payable under the J

- COEA lists no reasons why the Court should not issue the land sold

- However, this is the first opportunity for the Court to exercise some supervisory discretion with respect to the sales of land

- JD can attempt to show cause why land should not be sold possibly by arguing:


i) No more debt – JD possibly paid off debt some other way and JC didn't remove charge


ii) No interest in land worth selling


iii) JC should go against other property first


iv) Offer to pay by installments


v) Court should defer if property is JD's home

- However, assuming that JD fails to show cause (which is usually the case), go to step 2


b) Court must order a s.94 inquiry conducted by district registrar


- If JD fails to show cause why his/her land shouldn't be sold, court must order an inquiry:




94(1) Reference to ascertain land and settle priorities

- "If an order is made on an application under section 92, there must be included in the order a reference to a district registrar of the Supreme Court

(a)
to find what land is liable to be sold under the judgment,

(b)
to find what is the interest of the judgment debtor in the land and of his or her title to it,

(c)
to find what judgments form a lien and charge against the land and the priorities between the judgments,

(d)
to determine how the proceeds of the sale are to be distributed, and

(e)
to report all the findings to the court"




94(3) Reference to ascertain land and settle priorities

- "Unless good reason is found to the contrary, the creditor first taking proceedings is entitled to his or her costs in priority to all claims under the judgment whether before or after his or her own"

- District (not land titles) registrar must notify all interested parties affected by inquiry, and anyone can appear at the hearing and can speak to the execution sale


- Advantage: intends to eliminate uncertainties about what's being sold



- Disadvantage: lengthy process which duplicates the confirmation hearing


c) Separate application to court for order to sale under s.96



- JC must apply to court for confirmation and order for sale under s.96:




96(1) Order for sale of land

- "If in a summary way or on the trial of an issue, or as the result of inquiries under sections 92 to 95, or otherwise, any land or the interest of any judgment debtor in it is found liable to be sold, an order must be made by the court declaring what land or what interest in it is liable to be sold, and directing the sale of it by the sheriff"




96(2) Order for sale of land

- "Despite subsection (1), if a premises situated on the land or interest in it of a judgment debtor is the home of the debtor, the court may defer the sale, subject to the performance by the judgment debtor of terms and conditions of payment or otherwise as the court imposes"



- Note: Court's discretion to defer sale subject to conditions if land is JD's matrimonial home


d) Confirmation hearing under s.97



- Final step in this lengthy process:




97(1) Court may direct notification of claimants not before court

- "If, on an application for an order for the sale of land, it appears to the court, on affidavit setting out the fact, that there may be persons interested in the land to be sold whose names are unknown to the judgment creditor, the court may, if it thinks fit, direct advertisements to be published at times and in a manner the court thinks fit, calling on all persons claiming to be interested in the land to come in and establish their respective claims to it in chambers in a time to be limited by the court"



- If, after Court advertises sale and nobody comes forth within a specified time, land is sold

____________________________________________________________________________________

3) ORDER FOR SALE

- Again, under s.97 of the COEA, the Court can hear from other interested parties who might have appeared in front of the Registrar and repeat their arguments

- After the s.97 confirmation hearing, the Court has two options:

a) Confirm Registrar's report and order sale

b) Send inquiry back to Registrar under s.94(5)

- s.96(2) gives the court the express discretion at the confirmation to defer the sale, subject to terms or otherwise, if the land is the JD's (matrimonial) home

- E: court's discretion isn't limited to this factor and can always impose terms or otherwise

- In the next case, the Court discussed the point in time a joint tenancy might be severed when discussed earlier (ie: by registration of J, order for sale, ect…); also deals with definition of "home"…

CIBC v. Muntain and Muntain (1985 BCSC)…Court always retains supervisory jurisdiction over sale
F:
- Matrimonial home was the home of the parents of the JD, J against all parties registered against land, and JC starts proceedings to sell the land


- In 1981, court deferred sale of the matrimonial home indefinitely


- JC made a further application for order for sale of the land in 1984, by which time one parent died

I:
- Can an order for sale of land be ordered here?

J:
- No, for Muntain

A:
- Sale not appropriate here because the primary debtor, the son, relied on his parents' property to satisfy his debt, and since he was a bad son, it was not proper to drag his father into it


- While Court could've exercised discretion at "show cause" hearing, did it here at order for sale stage

R:
- Courts can exercise judicial discretion at the time the court decides whether to order sale
____________________________________________________________________________________

4) SALE
- Again, s.96(1) gives the Court the power to direct the sheriff (court bailiff) to sell

- Sale is regulated by ss.100-107 of the COEA, but according to Wardle it is subject to court supervision:


100
Time of sale of land

- "The sheriff must not offer the land for sale within a period less than one month from the day on which the order for the sale of it is delivered to the sheriff"

- Therefore, JD gets the protection of a 1-month redemption period prior to sale


101(1) Notice of sale

- "Before land is offered for sale under any order, the sheriff must advertise in the Gazette, specifying the following (ie: type of property, name, charges, date, time of sale, amount of J)

- CL obligates the sheriff to get the best possible price


103(1) Purchase of land by plaintiff or mortgagee

- "A plaintiff, or any mortgagee of the land offered for sale, is at liberty to purchase at any sale by the sheriff, and acquires the same estate, interest and rights as any other purchaser"

- Basically, anyone can become a purchaser


104
No sale on day of sale

- "If, at the time set for the sale under an order, no bidders appear, or if in the opinion of the sheriff the biddings are not sufficient to justify a sale, the sheriff may adjourn the sale"


- If the sheriff puts on a shitty sale, he is authorized to not sell to anybody


105(2) Conveyance of land sold

- "The conveyance referred to in subsection (1), when delivered to the purchaser, and registered in the land title office for the land title district in which the land is located, vests in the purchaser, according to the nature of the property sold, all the legal and equitable estate and interest of the execution debtor in it at the time of the registration against the land of the first judgment, as well as at the time of the sale, or at any intermediate time, discharged from the first judgment and from all judgments and other charges against the execution debtor and his or her land, subsequent to the first judgment"


- Basically, sheriff sells JD's interest as of the time the first J was registered


- Applies even if there are lots of J's registered and a later J applied for sale and execution


106
Proceeds of sale to registrar of Supreme Court

- "In case of a sale under an order for sale of land, all money made on the sale must, immediately after the making of it, and after deducting the sheriff's fees and incidental expenses, be delivered to the registrar of the court where the order for sale was made, or out of which the writ was issued, with a statement of the land sold and the money made on the sale"


- Proceeds of sale must be paid to registrar after sheriff takes commission, no exceptions

First Western Capital v. Wardle (1984 BCCA)…Court retains jurisdiction over sale of land

F:
- JC got an order to sell JD's property in aid of its execution, but JD wished that any sale of his matrimonial home be subject to court approval and supervision

I:
- Should the sale of the property be subject to court approval?

J:
- Yes

A:
- BCCA decides that COEA is not a complete code, and the Court retains jurisdiction to supervise sale



- This protects JC, JD, third parties, ect…



- ie: what if a filthy corrupt sheriff colluded in the sale?  Court would have to supervise that…

- Here, court was dealing with an interest in a matrimonial home, and there were good reasons to require court approval of any sales by JC

R:
- In addition to the COEA, the Court has general supervisory jurisdiction over actual sale and execution of lands; JD can then use that jurisdiction to ask for a reserve price or a particular type of sale

____________________________________________________________________________________

5) DISTRIBUTION OF PROCEEDS OF SALE
- There are two relevant sections in the COEA governing distribution of the sale proceeds:


110
Payment into court of money from sale

- "Money realized by the sale of land under this Part is money levied under execution within the meaning of the Creditor Assistance Act, except that the money must be paid into court under this Part, subject to the right to costs, if any, of any judgment creditor whose judgment was registered against the land"


111 Distribution of money
- "The money received by the registrar of the court must be distributed by the registrar to the persons to whom the sheriff would, under the Creditor Assistance Act, distribute money levied under a writ of execution"

Hankin Furniture v. Gill (1979 BCSC)…Crazy distribution scheme

F:
- Court ordered the registrar to hold a hearing to determine what lands were to be sold to satisfy J

- Registrar listed 12 charges were registered against JD's property

- 1-3 and 5-12 were all Js from different JCs; 4th in priority was a mortgage of the Royal Bank

I:
- What should be the order of payment?

J:
- Priority was: (1) J holders ( (2) mortgage holder ( (3) any balance to JD

A:
- The 8th priority J holder, Westmills Carpets, was the party that actually brought this application

- The first creditor taking proceedings to have the land sold is entitled to costs in priority to all claims under J whether prior or subsequent to their own


- First JC was entitled to sell the property free and clear of encumbrances


- Under s.111, money levied is to be distributed pro rata among JCs without priority


- However, J's get paid in order of registration

R:
- Distribution of proceeds from land execution is to be shared among creditors
____________________________________________________________________________________

IV. OTHER SITUATIONS INVOLVING EXECUTION AGAINST LAND

- Some of these points may have been covered above:


a) Joint Tenancy



- CIBC: Registration of a J does not sever joint tenancy



- Therefore, the JC should note any old indebted joint tenants, as if they die, they're SOL



- However, sale of land will sever the joint tenancy


b) Matrimonial Property, Division of Assets, and Constructive Trusts



- There are potential problems when matrimonial property is divided



- The Family Relations Act authorizes title to be vested in both spouses



- This can affect registration of any judgment against the title


c) Strata Titles and Licences
- Section 166 of the Strata Property Act indicates that a J against the strata corporation is a J against all strata lot owners
- See the Seedtree case below, whereby strata lot owners can't get out of this by offering to pay their share of the liability

Strata Plan VIS 4534 v. Seedtree Water Utility Co. (2006 BCSC)…Strata lot owners jointly liable to J
F:
- A group of strata owners wanted to pay their 25% of a J, which was their share of the liability, to have the charge removed against their strata lot
I:
- Was this possible under statute?

J:
- No, for Seedtree, they're not required to grant partial releases upon partial payment

A:
- E: while s.90 of the Strata Property Act provides for removal of liens or other charges once the court receives the strata lot's share, it generally refers to builders liens and may not apply
R:
- All owners of a strata are jointly liable for a judgment against the strata corporation, and the JC is entitled to payment in full before any charges will be released
____________________________________________________________________________________

CHAPTER EIGHT – ATTACHMENT/GARNISHMENT OF DEBTS AFTER JUDGMENT

I. INTRODUCTION
- Garnishment is a debt collection remedy which allows a creditor to serve a third party (called the “garnishee”) with an order of the court directing the garnishee not to pay a debt due or accruing due to the debtor, and either to pay it (or the amount specified in the order) into the court for the benefit of the creditor or to dispute liability to do so

- It warns the garnishee that unless they complies with the Act, they will be personally liable for the sum which they mishandle

- If the garnishee does comply, their liability to the debtor is discharged to the extent of the amount paid into court

- These refer to choses in actions not evidenced by paper but rather pure rights in action


- ie: Chapter 6 – money, securities, ect… - are all evidenced by paper

- These rights were made exigible rather recently (mid-1800s in UK) in the common law


- BC didn't have garnishment as a process for enforcement of J's until 1903


- Result was a mess that is reflected in Part 1 in the COEA
- E: garnishment is most important and powerful weapon in JCs arsenal for enforcement of J's because:


a) No discount for assets seized



- Get dollar-for-dollar return, as full value of property goes to satisfy the debt



- No execution sale, which usually depresses the price


b) Get return absolutely

 
- Seldom have to share money with creditors


- Process is relatively cheap and simple to operate

c) More assets to access

- While debtors will probably have a few exigible assets, they are more likely to have a bank account and a job paying salary/wages

- These latter assets can only be attached by garnishment
- Note: there is a distinction between the pre-and-post J garnishment analysis/focus:


a) Pre-judgment garnishing order



- Plaintiff sues defendant for a financial J, and P wants security for that J



- P sees that a third party owed money to D



- P then issues a pre-judgment garnishing order against that third party

- P must state the cause of action with sufficient particularity so the court can understand why D is being sued, for the amount D is being sued, and court must be sure that P's claim is for liquidated damages only


b) Post-judgment garnishing order
- The minute P becomes JC, whether for a liquidated or unliquidated demand, and D becomes a JD, no longer need to worry about having a COA

- Only need to worry about what assets are exigible and the relationship between JC and JD

- 3 possible problems with garnishment:


a) Defining property subject to a garnishing order

- The definition has a time element built into it by the legislation, a fact which renders garnishment a remedy requiring precision in timing


b) Priority



- Q: which JCs get paid first?


c) Jurisdiction



- Q: when and in what circumstances is it possible to garnish debts in BC?
____________________________________________________________________________________

II. PROCESS OF GARNISHMENT
- The process of attaching debts due or accruing due has two stages:


a) JC gets garnishing order nisi
- This GO nisi directs to the garnishee to pay into court or dispute liability

- In either case, the order attaches the debt claimed to be due or accruing due from the garnishee to the debtor


b) JD can dispute at show cause hearing

- After the hearing, in an appropriate case, the garnishing order will be made absolute against the garnishee ordering payment of the attached debt and costs

- To get this remedy, there are 4 steps a JC must complete to get a post-judgment garnishing order:


a) Issue valid garnishing order


- Must ensure garnishing order is validly in existence before proceeding with actual procedure


b) Serve garnishing order on garnishee


- GOs are a one-shot deal that only stay in effect after service for a certain length of time

c) Garnishee pays into court the amount garnished


- No time by which JD must comply, but it's unwise for the JD to simply ignore the GO

d) Payment out to the JC


- Variety of procedures whereby JC serves JD with GO and JD has opportunity to dispute it
____________________________________________________________________________________

1) ISSUE VALID GARNISHING ORDER

- Dabrowski: CL rule is that there must be  "debt" within the meaning of the COEA in existence at the moment the GO is issued in order for the GO to be valid

- If no debt exists at the moment the GO is issued (subsequently determined by the court), the GO is found to be void/invalid

- JC may try a second time against the same debt, but the particular GO is invalid

- Dabrowski: An invalid GO cannot be cured by subsequent events

- ie: if debt between garnishee and JD subsequently comes into existence within the meaning of the COEA, this doesn't cure the GO

Canadian Bank of Commerce v. Dabrowski and Hunt (1954 BCSC)…Time of issuance is critical
F:
- CBC is garnishing JC and got order nisi at 10am on March 3 against garnishee, an auctioneer

- JD has consigned his farm equipment and livestock to the auctioneer for sale by auction, who would give the proceeds from the sale to JD at the end of the day

- Problem is that the auction doesn't take place until 11am…auction takes place, auctioneer has had GO served on them, and pays the proceeds of the auction into court

- On March 9, a 2nd GO is issued by another creditor (BMO), arguing that they had a right to the money and that the 1st GO by CIBC was not valid

I:
- Which GO is valid?  Is the first GO valid?

J:
- No, GO issued at 10am on March 3 is invalid, as at the moment of issuance (not moment of service) there was no debt in existence from the garnishee to the JD

A:
- Since at the issuance of the GO there was no money owing, it was just a conditional debt



- If CIBC waited until the auction was over before getting the order nisi, they would've been OK

- E: no discussion of BMO's 2nd GO after money had been paid into court, but it should be invalid as well because COEA provides that payment into court by garnishee discharges garnishee of any obligation to pay the JD

R:
- There must be a debt in existence at the moment the garnishing order is issued in order for the garnishing order to be valid

____________________________________________________________________________________

2) SERVE GARNISHING ORDER ON GARNISHEE

- To have an effective AND valid garnishing order, there must be a debt in existence not only at the moment of issuance but also at the time of service
- Service of the order of the garnishee binds the attached debt from the time of service


- ie: value of asset may go up and down from the moment of issuance

- Any amount of money qualifies as garnishable

- ie: $2 bank account can be garnishable, as JC may want to issue a valid GO against that $2 bank account, hold it, wait until a big deposit in the bank account worth $100,000 is made that day, and then serve the GO on the garnishee

- E: JC should serve the GO at the moment they want catch the debt at its maximum value, as service of the GO binds the debt

- Note: there are no "continuing garnishing orders" which can stay in effect after service for a long time


- Therefore, the GO can't catch future debts that may arise between the garnishee and the JD


- Exception: family creditors can have continuing GOs
____________________________________________________________________________________

3) PAYMENT INTO COURT BY GARNISHEE

- Garnishing orders direct the garnishee to pay money into court immediately

- However, there is no limitation or any time by which the garnishee must comply with the GO

- Since garnishee is under no obligation to inform the JC garnishor when the debt is paid, sometimes the garnishor is unaware when the debt is paid into court


- Usually there is no problem about paying money

- Three options for garnishee:


a) Pay money into court



- This is the easy way to extinguish the debt


b) Pay into court amount claim but dispute it



- Money is sitting ex custudio legis, so it is safe and secure

- ie: no money owed because already paid, no money owed because it's owed to a third party, money is not a "debt" under the COEA, invoke inherent discretion of the court to protect innocent third parties/garnishee


c) File a dispute note and not pay


- This is barely "something" but still qualifies as "something" under s.17 of the COEA
- However, a garnishee should/must not:


a) Ignore the garnishing order



- If garnishee does not do any of the above procedures, they're held in contempt of a court order

- Therefore, garnishee leaves themselves open to a "section 11 order" which authorizes JC to bring an action against the garnishee who fails to pay, then get a J (liable for amount garnished)


b) Pay garnishor directly



- Only payment into court discharges JD's debt



- Otherwise, may pay twice (once to court and once to JD)

- The following case is a cautionary tale of what happens when a JD completely ignores a GO…

Ahaus Developments Ltd. v. Savage (1994 BCCA)…When in doubt, pay money into court and dispute
F:
- JD/vendor Savage sells their house, and the notary public, which JD is using for the conveyance, gives JD an undertaking to discharge three mortgages registered against the property


- However, before the notary paid out any proceeds of the sale, on May 1st 1989, JC Ahaus issues GO and serves it on the notary, the garnishee, directing her to pay into court the debts due to the vendor


- This means that the garnishee/notary has the cheque, GO, and gave an undertaking to mortgagees

- She decides to pay out the 3 mortgagees first, and 5 days later, in complete disregard of the GO, she pays the balance of the sale balance to the vendor/JD (about $29,400)


- Therefore all net proceeds of the sale were paid out but no money was paid into court


- JC, who saw large proceeds from sale of house dissipate, gets J against the notary


- Garnishee/notary appeals, as J would have been for the full amount of the debt owing from JD to JC

I:
- What happens when a garnishee simply ignores a GO?

J:
- For JC, obligations of garnishee crystallized at date of service of GO, as it bound the debt

A:
- s.11 of COEA authorizes JC to get full amount on face of GO if garnishee ignores


- Garnishee made two grounds of appeal:



a) Debt was conditional to undertaking
- Argued that the discharge of the mortgages was a condition that, if not fulfillied, would mean that the debt was not due to the JD/vendor



- However, by time GO was served, debt had crystallized and was no longer under conditions


- While not a true "debt due" to the vendor at that date, it was accruing due (E: wrong)

- Doesn't matter that D couldn't demand payment on the day GO was served, as the debt was destined to come due when the mortgages were cleared



b) Third parties would be prejudiced




- No, not enough of a relevant consideration

- What garnishee could/should have done was pay the balance into court along with a dispute note saying they had to pay the mortgagees, invoking s.17 of the COEA
- E: BCCA makes error of law with respect of validity of GO, as when GO was issued May 1, no debt was owing…however, demonstrates what happens when garnishee does nothing

- Dissent by McEachern C.J.: shouldn't be any interference in real estate conveyances because they're too complicated, too many things can happen, and it's not fair
R:
- Debts subject to a condition to pay out and discharge a mortgage can be classified as a debt "accruing due" and be subject to garnishment
____________________________________________________________________________________

4) PAYMENT TO THE JUDGMENT CREDITOR

- There are 4 methods of paying out to the JC in the COEA, just use one most appropriate on the facts:


a) s.12 – formal order


b) s.13(1)(a) – without order, 10 days notice with no notice of intention to dispute


c) s.13(1)(b) – if default J taken with 3 months silence/doing nothing by JD


d) s.15(4) – without order method where there is written consent of JD

- However, s.9(2) has a common prerequisite for all 4 methods – service:


9(2) Debts bound from time of service of order

- "A copy of the garnishing order must be served at once, or within a time allowed by the judge or registrar by memorandum endorsed on the order, on the defendant, judgment debtor or person liable to satisfy the judgment or order"

- Despite s.9(2), while JC must serve GO on garnishee immediately when they want to bind the debt, JC doesn't have to serve GO immediately on the JD

- JD must have an opportunity to dispute a procedural or substantive aspect of the GO or invoke the court's discretion

- Often there's a time lag between JC serving GO on the garnishee and on JD, as JC doesn't want to give JD a warning that the debt is about to be garnished (otherwise JD would clean out accounts)

____________________________________________________________________________________

III. SUBJECT MATTER THAT MAY BE ATTACHED TO A GARNISHING ORDER

1) INTRODUCTION

- In addition to the procedural steps above, a JC who wishes to garnish before or after J must swear on an affidavit that there is a debt due or accruing from a third person, the garnishee, to the JD

- Therefore, whatever the JC alleges, there must in fact be a garnishable obligation owing by the garnishee to the JD at the time of service of the order on the garnishee

- ie: can't garnish conditional debts…must be a debt due

- This section goes through what kinds of obligations are included in the debts due formula

- Under section 3(2) of the COEA, the statute authorizes attachment of choses in action to GO's on:


a) Claims arising out of trust or contract

b) All judgment debts


c) Claims arising out of trust or contract that are subject to equitable execution
- E: circular definition, as equitable execution is available if there's impediment to legal execution

- See sections 1 and 3 of the COEA:


1
Definitions

- "In this Part:

"debt or money accruing due", and any expression of similar import, includes wages or salary that would in the ordinary course of employment become due or payable within 7 days after the day on which an affidavit has been sworn under section 3 (2)"


3(1) Attachment procedures and exemptions

- "In this section:

"debt due" and "debts due" include debts, obligations and liabilities owing, payable or accruing due and wages that would in the ordinary course of employment become owing, payable or due within 7 days after the date on which an affidavit has been sworn under subsection (2) or subsection (3);

"debts, obligations and liabilities", subject to this Act, does not include an obligation or liability not arising out of trust or contract, unless judgment has been recovered on it against the garnishee but does include, without limitation, all claims and demands of the defendant, judgment debtor, or person liable under the order for payment of money against the garnishee arising out of trusts or contract if the claims and demands could be made available under equitable execution"


3(2) Attachment procedures and exemptions

- "A judge or a registrar may, on an application made without notice…[may] order that all debts due from the garnishee to the defendant, judgment debtor or person liable to satisfy the judgment or order, as the case may be, is attached to the extent necessary to answer the judgment recovered or to be recovered, or the order made, as the case may be"

- As these definitions suck, must turn to case law for interpretation of the definition of "debt due" under the COEA, but these kind of suck as well

____________________________________________________________________________________

2) "DEBTS DUE"

A) JUDICIAL INTERPRETATION

- There are 2 stages in the judicial interpretation of "debt due"


a) Narrow interpretation – payment unconditional moment GO is issued

- JC can only garnish amounts from garnishee/JD if at the moment of issuance of GO the garnishor could have sued the garnishee for payment

- In other words, the debt must have been immediately due and not subject to contingencies

- Vater: the moment the GO is issued, the debt owed by the garnishee to JD must be completely unconditional for the GO to be valid
- E: never really overruled in Bel-Fran, so may still be arguable


b) Slightly broader interpretation – procedural and administrative conditions irrelevant



- First 2 conditions discounted by courts were time and demand

- ie: date for payment of promissory note due 6 months from now, but could be a garnishable debt as date for payment was not a relevant condition for garnishment

- ie: bank accounts usually have a debtor-creditor relationship, where usually no debt in existence before JD/customer demands money from bank account; UK courts allowed JCs to garnish current bank accounts as service of GO was equivalent to a demand

- Bel-Fran: debt garnishable if conditions are mere matters of procedure and administration
- The next case illustrates the narrow approach and dealt with insurance proceeds…

Vater v. Styles (1930 BCCA)…At time of issuance of GO, the debt owed to JD must be unconditional

F:
- JD owed JC $190 for groceries, and JD is not working; rather, is receiving disability benefits under a disability insurance policy


- Vater, (JC), in Aug 1929, got a GO nisi and served it on the garnishee, Metropolitan Life, the insurance company paying disability benefits to JD…service date was August 7


- Garnishee was under an obligation under the insurance policy to make payments to JD, which were made on November 3


- Like the auctioneer in Dabrowski, garnishee pays money into court; JD objects

I:
- Was JD entitled to the money paid into court?

J:
- Yes, for Styles

A:
- Under the terms of the policy, Metropolitan was entitled to pay JD on the conditions that Styles was both alive and disabled



- If JD died before Nov 3, money would go to JD's surviving spouse


- However, GO was invalid at the time it was issued in August because the debt (the pension payments) was subject to the "being alive" and "being disabled" conditions



- In August, JD couldn't sue garnishee for payment; could sue after November



- Therefore, at the time of issuance, there was no money owing/no debt due


- E: these 2 conditions were clearly not "mere matters of procedure and administration", so JC should have waited until the debt was due

R:
- Garnishing orders cannot attach to conditional obligations and debts
- In the next case, BCSC generalized about what "debt due" means which opened up the pool of what debts were due under the COEA and dealt with term deposits…

Bel-Fran Investments Ltd. v. Pantuity Holdings Ltd. and Bank of Montreal (1975 BCSC)…TDs

F:
- P had a monetary claim against D, who had a  $750,000 term deposit certificate due April 19


- P served a GO on the Bank of Montreal (garnishee) on February 19

- If D wanted, he could withdraw the term deposit before the date of maturity on April 19 if he fulfilled certain conditions (ie: given 7 days notice and surrender/endorse deposit and receipt)

I:
- Were these conditions precedent to existence OR minor conditions precedent to payment?


- In other words, is this a debt due or accruing due?

J:
- Yes, for Bel-Fran, debt was garnishable

A:
- Here, Court looked at relationship between BMO and D



- Q: as of February 19, could P get the money from the term deposit?



- A: yes, as long as D gave the bank 7 days notice
- The Court held that these conditions were mere matters of procedure and administration


- The conditions didn't affect the existence of the debt



- Therefore, the GO was valid because at the time of issuance of the GO a debt was due

R:
- Debt may be accruing even though there are conditions to be fulfilled, as the debt can come into existence if the conditions are mere matters of procedure and administration
- Note: Bel-Fran doesn't stand for proposition that all term deposits are garnishable
____________________________________________________________________________________

B) JOINT BANK ACCOUNTS

- One of the most common assets of a debtor is a joint bank account held jointly with a spouse


- Clearly a debt can be garnished in a claim against all of the depositors


- This is because single account holders have an unconditional debt

- However, the case law is clear that joint bank accounts are not garnishable unless both holders are JDs

- Rationale: garnishment would put bank in breach of its contractual duty to joint account holders


- Therefore, it is smart for JDs to defeat JCs simply by putting money into joint bank accounts

- This does not mean that the JC can't still serve a GO on the bank, or that the bank may pay into court


- Money would be in Court if there would be no objection during show cause hearing


- However, if JD persuades the court that the money wasn't garnishable, no more GO

____________________________________________________________________________________

C) RRSPs

- New legislation extends immunity to RRSPs from execution, so no need to worry

Vancouver A & W Drive-Ins Ltd. v. United Food Services (1981 BCSC)…This stupid case again
F:
- D made contributions to self-administered RRSP with a trust company

I:
- Can the RRSP be garnished?

J:
- No, RRSPs not garnishable because interest of JD was a beneficial interest

A:
- No doubt that regular bank deposits create a creditor-debtor relationship and can be garnished


- However, RRSP here is a relationship of trustee-beneficiary, not creditor-debtor

- Court appointed equitable receiver anyways, as JC proved that they couldn't recover under law but D had personal property that should've been available for execution

R:
- RRSPs are not garnishable because they set up a relationship of trust
- E: no reason, based on definition of "garnishable debt" that they shouldn't be garnishable in COEA

- However, with legislative immunity, not much hope for garnishing RRSPs

____________________________________________________________________________________

D) BUILDER'S LIENS FUNDS

- JCs often want to go after payments owing to subcontractors under building contracts


- Under the Builders Liens Act, holders often hold back 10% of construction project fee


- JC, who often is owed, tries to garnish that amount
- However, Builders Liens Act has legislative provisions regarding holdbacks, so not garnishable

- Also, section 13(1) of the Builders Liens Act expressly protects construction money:


13(1) Garnishment and money in court

- "In the case of money owing to a contractor or subcontractor that would, if paid to the contractor or subcontractor, be subject to a trust under section 10, the money, if it is paid into court under an attachment under the Court Order Enforcement Act, is subject to a trust as if it had been paid to the contractor or subcontractor, and the interest of the garnishor is subordinate to the interest of the beneficiaries of the trust"
____________________________________________________________________________________

E) RENT

- JD may be owed rent by one or more tenants, and JC may want to access that money to satisfy J

- It is clear law that rent which is overdue can be garnished


- Q: what about rent that is not yet due at the date of attachment (see Access Mortgage)
Access Mortgage Group Ltd. v. Stuart (1984 BCCA)…Rent only garnishable if it is already due

F:
- For 5 months, GO had been issued 7 days before end of month, as rent due on first day of month


- Assumption was that if you could garnish wages and salary 7 days before, could garnish rent as well


- The moneys, representing future months' rent, had been paid into court by tenants of the JD


- However, on the 5th month, there is finally an objection by JD landlord about validity of GO

I:
- Can JC garnish rent before it is payable to the landlord?

J:
- No, for JD/landlord, as rent garnished before its due date is not a "debt" which is garnishable because it is a conditional payment

A:
- Here, since GO was issued (not served) on 23rd of month instead of the 1st, there was no debt due

- If tenant left on 23rd, landlord wouldn't have an action for rent that was due; only an action for damages, which is not a debt

- Since rent was subject to the condition that the tenants stay there at the end of the month, JC couldn't garnish the rent in advance of the day that it's due

- Therefore, while JC can garnish rent, they can only garnish it when rent is overdue

- E: Again, there are 3 classes of garnishable debts: debt/contract, J debts, and debts out of contract subject to equitable execution

- E: rent is a debt that equitable receivers could be appointed to collect, therefore rent ought to be garnishable…but the BCCA held otherwise

R:
- Rent is not garnishable in advance of the date in which payment is due
- Q: what can JCs do to garnish rent?

- A: contact tenant (3rd party owing money to JD) and ask tenants to pay late, or issue GO on the day that rent is due (ie: 1st of the month)

- However, absent legislative reform that gives rent the benefit of the 7 day rule, rent is still not garnishable in advance of the day it was due

____________________________________________________________________________________

F) WAGES AND SALARY

- Wages and salary are expressly garnishable at the moment wages are due under s.3(4) of the COEA:


3(4) Attachment procedures and exemptions

- "An order must not be made under this Part for the attachment of a debt due to an employee for the employee's salary or wages before a judgment or order for the payment of money has been obtained against the employee in the proceeding"

- Therefore, while no pre-judgment garnishing order is possible against employee wages and salary, it is garnishable in the post-judgment context

- Wages and salary (unlike rent) is also subject to the "7-day rule":

- JC can issue GO within 7 days of the end of the pay period (a week before the salary is to be paid) and the GO will be valid

- This applies to Crown employees, but Federal employees may be complicated by the Garnishment and Pension Diversion Act
- Despite this, there is protection for JDs against garnishment of his wages and salary:


a) No pre-judgment garnishing order



- See above s.3(4) that prohibits plaintiffs from garnishing wages


b) JC prohibited from attaching 100% of wages/salary due



- See s.3(5) of the COEA:




3(5) Attachment procedures and exemptions

- "Except as otherwise provided in this Part, 70% of any wages due by an employer to an employee is exempt from seizure or attachment under a garnishing order issued by a judge or registrar, but the amount of the exemption allowed under this subsection must not be less than

(a)
in the case of a person without dependants, $100 per month, or proportionately for a shorter period, and

(b)
in the case of a person with one or more dependants, $200 per month, or proportionately for a shorter period"


c) No continuing garnishing orders



- Therefore, JC must issue a GO every two weeks to garnish wages and salary


d) JD has options to protect himself/herself



- ie: open a joint bank account with spouse or other person who isn't a JD



- ie: open a separate bank account just for wages and salary that doesn't mix funds

- Therefore, for JCs, there is a 3-step process for garnishing wages:


a) 7-day rule


- Can serve any time in the week before salary is to be paid


b) Issue GO every 2 weeks

- Can only garnish 30% of wages


c) Serve GO on bank and garnish bank account



- This will probably require an examination in aid of execution

____________________________________________________________________________________

IV. JURISDICTION
- As long as the debtor can serve the garnishee in BC, then so can the garnishing creditor

- Therefore, if there was a multi-national company as a garnishee that had an office in BC, it would be sufficient to allow the garnishing order to take effect in BC (regardless where debt originated)

- To locate intangible choses in action, CL invents rules to:

a) Deem location when there really is no physical location

b) Can be different arbitrary rules for different purposes in different jurisdictions

- BC uses the general CL rule, as referred to in s.3(2)(e) ("somewhere in the province"), which only requires that the garnishee be found in the province

- Therefore, CL rule is that the debt is located wherever the debtor can be found and sued


- Mitchell: no express requirement of debt being found in the province


- ie: natural person that moves from province to province is moving with the debt


- ie: with corporations operating in multiple jurisdictions, debt operates in all jurisdictions

- Note: under s.462 of the Bank Act, for JCs serving GOs on banks (which is the most common situation), a writ only applies at the branch where notice is served:


462(1) Effect of writ, etc.

- "Subject to subsections (3) and (4), the following documents are binding on property belonging to a person and in the possession of a bank, or on money owing to a person by reason of a deposit account in a bank, only if the document or a notice of it is served at the branch of the bank that has possession of the property or that is the branch of account in respect of the deposit account, as the case may be:

(a)
a writ or process originating a legal proceeding or issued in or pursuant to a legal proceeding"

- This means that service of a writ, injunction, GO, ect…only has an effect on the particular branch of that bank (not all the banks throughout Canada)

- Q: is this a procedural or a substantive requirement?  See discussion below…

- E: in the next two cases, Mitchell gets it right while Univar may interpret Bank Act incorrectly…

Bank of Nova Scotia v. Mitchell (1981 BCCA)…If one can find the debtor, one can find the debt

F:
- Family dispute between husband and wife, where wife is JC and husband in JD

- Prior to their dispute, everyone lived in BC; after the division between the parties, husband/JD got himself transferred to the West Indies

- Wife got a family maintenance order from BCSC, as she's trying to force payment out of her husband who still lives in St. Lucia and is employed by the Bank of Nova Scotia

- His salary was paid in part to him in the West Indies and in part to a bank account in Toronto

- Wife/JC serves a GO on the main branch of the Bank of Nova Scotia in Victoria

- Like in Ahaus, bank does nothing; 2nd GO issued and same result

- Court then makes an order directed to the bank to pay the wages due to Mitchell (less his wage exemptions) into court

I:
- Is the bank account garnishable with respect to wages and salary?

J:
- Yes, bank is present in BC which is all the statute requires

A:
- Seaton J.A. notes that the bank was treated too favourably by TJ because the full amount of the J could have been made payable by the bank under s.11


- First, Court notes that the wife was not garnishing an account, but wages of the employee


- BC COEA requires garnishee owing money to JD to be present in the province, but there is nothing in the COEA requiring the debt to be situated in the province…only two elements:



a) Garnishee (bank) is within jurisdiction of court – yes



b) JD is within jurisdiction of the court – yes, as he appeared as to the divorce proceedings

- Where one can find the debtor, one can find the debt



- Therefore, as long as garnishee is in the province (like here), no problem


- Court then notes the Bank Act requires GO be served on the branch where the account is located

- However, Seaton J.A. holds that JC is not garnishing a bank account; just garnishing wages and salary due from the Bank to its employee, husband/JD

- As Bank Act is silent on wages and salary, debt was a garnishable debt

- E: correct interpretation of s.462(1) of the Bank Act and correct interpretation of s.3(2)(e) COEA ("any person…in the jurisdiction of the court")

- Note: case doesn't mean JC can garnish a bank account by serving at any branch, as this still clearly offends s.462(1) of the Bank Act

- However, it does mean that if the bank is an employer, service can take place anywhere in BC
R:
- To garnish employee wages, service can take place anywhere the company carries on business in BC as long as the garnishee is in the province
- The next case is a pre-judgment garnishment situation where PJGO in respect of a bank account in an Ontario branch…
Univar Canada v. PCL Packaging Corp. (2007 BCSC)…Out-of-province bank account garnishable

F:
- P supplied goods to D valued at around $18,000, things broke down, and P wanted a PJGO

- Master dismissed P's claim on ground that D's bank account, which was an Ontario branch of TD Canada Trust, was not "in the jurisdiction of the Court" as required by s.3(2)(e) of the COEA
- Note: this is a bank account and not wages/salary being garnished, so what about Bank Act?

I:
- Can this debt be garnished?

J:
- Surprisingly yes, for JC

A:
- Court held that the garnishee was in the jurisdiction of the Court under s.3(2)(e) where it had a presence in the province



- A corporation like TD Canada Trust was ordinary resident if it had a place of business in BC



- Therefore, they were in the jurisdiction of BCSC because they had branches here


- However, pursuant to the s.462(1) of the Bank Act, P was required to serve at the branch at which the funds were located

- Therefore, P was required to obtain leave to serve garnishing orders ex juris, but once they did this, they could garnish the bank account in Ontario
- E: this is so not OK because this involves seizure of property in Ontario being done in BC, which presents all kinds of jurisdictional problems

- While this is a method available to garnishors, can present priority problems if same debt is garnished in Ontario

- Wrong interpretation of Bank Act, as service on branch seems merely procedural

R:
- The Bank Act presents a merely procedural hurdle to JCs and can serve garnishing orders ex juris on out-of-province bank accounts with leave of the court
- E: SCC held in such a priority problem situation: If the effect of service of the garnishing order on the debt/property is to create some kind of property interest or charge over that debt in favour of the garnishing JC, then that JC will have received an interest which is not available to any other JC

____________________________________________________________________________________

V. EFFECT OF SERVICE OF THE GARNISHING ORDER

- Section 9 of the COEA provides:


9(1) Debts bound from time of service of service

- "Service of a copy of an order that states that debts, obligations or liabilities owing, payable or accruing due to the defendant, judgment debtor or person liable to satisfy the judgment or order are attached or notice of it to the garnishee in a manner the judge or registrar directs, binds the debts, obligations or liabilities in the garnishee's hands from the time of service or notice"

- What does "bind the debt" mean?  3 possible meanings…


a) Transfer absolutely


- Not available in BC anymore

b) Creates an equitable charge/property interest in favour of JC in the debt



- Similar to a proprietary interest

c) Creates a lien or personal right against the garnishee

- Millwork: pre-judgment garnishing order does not create a charge on the funds garnished; however, post-judgment GO does create a charge
BC Millwork Products Ltd. v. Overhead Door Sales (1961 BCSC)…No charge from pre-judgment GO

F:
- Overhead Sales has a couple of creditors, one of which is Overhead Door and one is BC Millwork


- Creditor #1 (Overhead Door/P) commences an action against Overhead Sales (D)

- Creditor #2 (BC Millwork/P) commences a separate different action against Overhead Sales (D) and also issues a pre-judgment garnishing order against D's bank account

- Bank of Nova Scotia (garnishee) pays $3500 into court

- Overhead Door, however, is the first creditor to become a JC after getting a default J, and applies for an equitable charging order over the $3500 that was previously paid into court

- BC Millwork then becomes a JC and is angry that Overhead Door took the fruits of their hard work

I:
- What is the effect of service of the pre-judgment garnishing order on the debt due to the Bank of Nova Scotia to the JD?  What does "bind" mean in the context of pre-judgment garnishing orders?

J:
- For Overhead door, equitable charging order is first in priority

A:
- Effect of service of pre-judgment garnishing order is simply to freeze the funds in custodio legis


- No charge in favour of JC arises as a result of paying money into court


- Therefore, BC Millwork had no interest in the money in court, and Overhead Door was allowed to get it with their equitable charging order


- E: case stands for proposition that PJGO simply freezes, no interest arises, and no priorities created



- Therefore, money in court can be made subject to an equitable charging order

- E: If BC Millwork had got J first and issued a post-judgment garnishing order, and money paid into court, an equitable interest would've arisen to BC Millwork and therefore Overhead Door couldn't get at that money with an equitable charging order

R:
- Service of a pre-judgment garnishing order simply freezes the debt rather than create an equitable charge; service of a post-judgment garnishing order creates an equitable charge in favour of the garnishing JC
- The next case deals with s.11 of the COEA:


11
When judge may order payment by garnishee with costs

- "If the garnishee does not
(a)
at once pay into court the amounts payable for the debts, obligations and liabilities attached or the amount limited by the garnishing order, and does not dispute the debts, obligations and liabilities, or one or more of them claimed to be due, owing or payable from the garnishee to the defendant, judgment debtor or person liable under the judgment or order for the payment of money, or

(b)
appear on notice to the garnishee,

then a judge may order the garnishee

(c)
to pay into court the amount appearing due from the garnishee, or as much of it as may be sufficient to satisfy the principal judgment or order and the costs of the garnishing proceedings, or an amount estimated to be sufficient to satisfy the judgment expected to be recovered and costs, and also the costs of the garnishing proceedings"

14
Execution may issue on order

- "Execution or other proceedings may be taken to enforce the order"

- E: s.14 refers to s.11, whereby if garnishee doesn't comply or dispute debts, court "may" grant JC a s.11 order absolute to allow them to execute against any and all assets of the garnishee

- In the next case, there was an attempt to obtain priority with a garnishing order

- However, since counsel for garnishing creditor failed to make full disclosure of all facts surrounding debt of which they were aware, their s.11 order absolute against the garnishee was set aside…

Evans v. Silicon Valley IPO (2004 BCCA)…Party breaching duty to court not entitled to fruits of GO
F:
- At the point of time when garnishing proceedings took place, JD owed JC about $63 million


- JD an individual named Durante who had many fraud claims against him, and JC is Evans


- Durante has funds and put his money into EBT, a bank…subsequently, EBT puts funds into BMO


- Counsel for JC gets a GO absolute for $63 million against EBT, who becomes the garnishee in BC


- EBT does nothing; however, BC Securities Commission got a freezing order against Durante's funds for all of his fraud; US Securities and Exchange Commission claimed these funds were held in trust for all of Durante's fraud victims


- JC's counsel knew the money was frozen, but never disclosed the info to the CJ and never informed CJ that JC hoped to position himself ahead of other creditors by issuing the GOs


- Since EBT did nothing, didn't respond to court, JC got a s.11 order absolute against EBT


- Now, EBT and other creditors applied for an order setting aside GO…CJ accepted it, so JC appeals

I:
- Should the garnishing order absolute stand?

J:
- No, set aside

A:
- JC's counsel argued they were simply trying to gain a good bargaining position, and JC was entitled to the s.11 order absolute

- However, Donald J.A. interprets s.11 order absolute as discretionary, as judge "may order the garnishee", and is therefore up to the courts to enforce the order
- Counsel should have informed the court about all facts known that rendered EBT unable to respond


- Counsel is an officer of the court and must make full disclosure

- Note: this case does not refer to disclosure of info on original GO

- Instead, it refers to disclosure of full info during order for s.11 order absolute

- Since this is still an ex parte order, a s.11 order absolute requires "full and frank disclosure", as it effectively transfers garnishee into JD, and the garnishee's assets are no longer limited to the debt the GO was trying to catch

- Therefore, with s.11 order absolute, JC could've gone after other EBT assets


- Additionally, since this case deals with "priorities," JC can't jump priority through trickery

R:
- Under s.11 of the COEA, if a garnishee does not comply with a GO or dispute it, a JC can get an order absolute to go after the garnishee's assets; however, since this is still an ex parte application, JC has a duty to provide full and frank disclosure of all the circumstances
____________________________________________________________________________________

VI. PRIORITIES

- General rule: secured creditors have priority over unsecured creditors


- Garnishor is an unsecured creditor, so they may be subject to other priorities


- ie: priority of wage claims of employees under s.15 of the Employment Standards Act

- Garnishment is a good remedy for the execution of J (both pre-and-post J), but there are limitations:


a) Priority – first in time, first in right



- The first person to effect execution gets the money to the exclusion of other creditors
- This applies to garnishment but not writs of execution for seizure and sale, where the creditors share pro rata under the Creditors Assistance Act
- If there isn't enough money in the GO, then creditors can issue a writ of seizure/sale to get J


b) At what point does the Court determine priority?


i) Post-Judgment Garnishment

- Again, under s.9 of the COEA, "service…binds the debts, obligations or liabilities in the garnishee's hands from the time of service or notice"

- This is "first in time, first in right", so the creditor who serves the order on the garnishee first gets priority without having to share pro rata
i) Pre-Judgment Garnishment

- s.9 doesn't have this effect, as these are simply orders by the court to the garnishee to pay money into court and doesn't create any priority at the moment of service

- Next case deals with legislation creating a super priority over funds held in Court, whereby third parties can come in and assert there is a lien on the funds in s.17 of the COEA, even after the order is made:


17
Judge may order appearance of third person

- "If, after an order for the attachment of debts, obligations or liabilities has been made, it is suggested by the garnishee that the debt, obligation or liability sought to be attached belongs to or is claimed by a third person, or that a third person has a lien or charge on it, a judge may order the third person to appear and to state the nature and particulars of his or her claim on it"

- However, "Crown super priority", such as under the Employment Standards Act, is an example of how there's always a possibility of an unsecured creditor getting screwed by some other creditor until JC actually gets the money paid to them from Court


15(2)

- "Notwithstanding any other Act, the amount of a lien and charge and secured debt referred to in subsections (1) and (1.1) is payable and enforceable in priority over all liens, judgments, charges or any other claims or rights including those of the Crown in right of the Province and, without limiting the generality of the foregoing, the amount has priority over

(a)
an assignment, including an assignment of book debts, whether absolute or otherwise and whether crystallized or not, (b) a mortgage of personal property, (c) a debenture charging personal property, whether crystallized or not, and (d) a contract, account receivable, insurance claim or proceeds of a sale of goods,

whether made or created before or after the date the wages were earned or the date a payment for the benefit of an employee became due"


- Therefore, it doesn't matter if assignment was made before or after GO, Crown gets the money
Pacific Forest Industries Ltd. v. Twin Stag Timber (1985 BCSC)…ESA created Crown super priority

F:
- D made an arrangement with the Royal Bank; in exchange for a loan, D (Twin Stag) gave RB an assignment of its accounts receivable; some of this work was done for Crown Forest


- However, D then went into debt with P (Pacific Forest)


- P then got a pre-judgment GO and served against the garnishee, Crown Forest, who paid into court


- However, before P got a chance to get judgment, RB assets that they have security for the money held in court because it was an account receivable held by Twin Stag


- Employees of Twin Stag also want the money for unpaid wages


- CJ ruled that Royal Bank takes priority over the funds compared to P (as BC Millwork held that P doesn't get a charge on the funds until judgment), and since the order had been issued two days ago, the Director of Employment Standards who claims there was a statutory lien on the funds for the benefit of the employees came too late to the party


- Director appeals, claiming judge should have exercised jurisdiction to set aside order 2 days before

I:
- Who gets the money in court?

J:
- For the employees, statutory lien takes ahead of accounts receivable to the Royal Bank because of the terms in the Employment Standards Act
A:
- BCCA reviews the Employment Standards Act and holds it creates a statutory lien against all property of JD, including money due or accruing due from any source



- This would cover the account receivable from Crown Forest


- Nothing JC could've done here except maybe check to make sure EEs were paid before taking comfort in having the right to the receivables

R:
- Until a garnishor actually receives money from the court, they are still an unsecured creditor and can be dispossessed of the money by Crown super priorities
____________________________________________________________________________________

CHAPTER NINE – EQUITABLE EXECUTION

I. INTRODUCTION

- Equitable Execution: the practice of granting an equitable substitute for execution at common law in respect of equitable property of the debtor by the appointment of an equitable receiver

- Primary Q: can a JC use equitable execution to reach assets of JD which would otherwise be free from execution or garnishment?

- In other words, is this asset exigible?


- As JC, always argue for broad class of assets, as can apply for a rule-based approach


- However, the cases are all over the board and can't be reconciled with each other

- Since the case law is inconsistent, JC should rely on this confusion and let JD try to persuade the court to rely on the confusing rules
- Prior to the Judicature Act, 1873, the Courts of Equity were a separate system from the CL

- During the period of their separate existence, the Courts of Equity developed methods of enforcing their own orders and then, gradually, methods for aiding in the enforcement of orders of CL Courts when JC was unable to get JD's equitable assets through use of the CL writs

- Equitable execution is thus a misnomer: the remedies developed by the Courts of Equity are correctly known as equitable relief

- There are 3 forms of equitable relief for JCs, apart from the contempt power:

a) Sequestration
- This is an order which directs a sheriff to seize and hold a person's property and to collect/hold any income from that property until the person obeys the original order

- E: restricted to family creditors, as it's tied to contempt of court, so not for this course

b) Appointment of equitable receivers

- Court appoints a person to receive rent and profit of real estate or collect personal goods

- Equitable receivers also have the power to sell personalty and to distribute the rents, proceeds, and profits of real estate to any JCs to satisfy the judgment

c) Equitable charging order
- Distinct from a Judgments Act 1838 charging order that allows JC to go after money, securities, or property held in custodia legis to which JD is presently entitled

____________________________________________________________________________________

II. EQUITABLE RECEIVERS
1) GENERAL

- E: the case law surrounding equitable receivers is a mess due to confusion over the equitable maxim "equity follows the law", starting with the misconception that equitable receivers are governed by statute


- Instead, equitable receivers should be seen as an equitable creation

- There are three general points about court appointment of equitable receivers:


a) Post-judgment remedy



- Can't just be a plaintiff…need to be a JC


b) Anyone is eligible to be appointed an equitable receiver



- ie: sheriff, lawyer, even JC themselves (rare)


c) Court will specify powers granted to an equitable receiver



- Both Provincial Court and BCSC have jurisdiction to do this

- Usually granted power to collect JD's property and either pay over to JC any monies collected or to sell property and pay JC

- May be required to manage JD's business incidentally, but that's rare

- Note: s.29 of the Family Maintenance Enforcement Act allows the court to appoint a receiver over the family debtor's assets

- No cases decided under it, but no case law about equitable receivers applies to appointing a receiver under these family circumstances
____________________________________________________________________________________

2) RULES FOR GRANTING EQUITABLE RECEIVERS

- For a JC to convince the Court to appoint an equitable receiver against JD's assets, must prove 2 things:


a) Property must be exigible at law


b) Must be either an impediment to execution at law, or 

c) Special circumstances if there is no impediment that makes it just and convenient

____________________________________________________________________________________

A) LEGALLY EXIGIBLE ASSET

- In order for JD's property/asset to be subject to JC's court-appointed equitable receiver, the asset must be legally exigible by a common law process or by a statutory method:


a) Not legally exigible
- Mortil: While IP or copyright isn't exigible, can seize tangible personal property such as copyright computer software


b) Protected by statute

- Klyne: pension benefits, disability payments, social security payments, ect. are often protected by statute and aren't exigible (except by family creditors)

- Rationale: can't use appointment of an equitable receiver to get at assets not yet rendered exigible by some legal process, as "equity follows the law"


- E: even though JC can't get at property not exigible at law, doesn't mean they can't try

- There are 3 possible questions the court may ask about this requirement:


a) Is this class or type of asset exigible?


- This is the broadest question and the one most favourable to JC

- A & W judge asked this Q: "are shares exigible?" and answered "yes", so court appointed an equitable receiver to collect RRSP funds invested in a non-BC corporation


b) Is this specific asset exigible?



- A middle ground between the broad and narrow Q's

- ie: instead of "are these shares exigible?" ( "are these shares in foreign corporations exigible?"


c) Is this particular asset, at this point in time, exigible?



- This is the narrowest question and the one most favourable to JD



- Re Peterson: equitable execution can't reached money owing from the Crown

- E: unclear what question the court will ask itself until it answers itself, so this rule causes the most uncertainty among all the equitable receiver rules


- However, JC should always define the class of property exigible at law as wide as possible


- Since cases are inconsistent, should just use the Q most favourable to your client

- Note: can't normally execute against the Crown, but ER can be slotted in to receive payment

Re Peterson Livestock and Fox (1982 Alta. CA)…Difficult for JCs to anticipate which Q court will ask

F:
- Band was due money from the Crown for mining rights, with payment due by installment which would be handed to band members on a per capita basis, some of which would be paid to JD


- JC tried legal execution (garnishment) on JD's property on reserve, but it couldn't be seized


- JC then applies for an ER to receive money due from the Crown

I:
- Should an equitable receiver have been appointed?  Which Q should the court ask itself?

J:
- For JD, can't appoint ER to collect distributive share of a Band member payable from "time to time"

A:
- Court asks itself Q#3: is this payment/asset exigible at this point in time?



- Here, money made the subject of the receivership order were moneys not yet declared payable



- There was only an expectation of a gratuitous payment by the Minister not yet earned



- Therefore, CJ had no jurisdiction to appoint a receiver in these circumstances


- E: Presumably, if payment to JD is simply delayed (instead of not yet due), JC may collect



- However, due to the narrow Q the court asked here, not available

R:
- Exigibility of the asset depends on the scope of the question the court asks itself, but gratuitous payments not yet earned will probably not be exigible

____________________________________________________________________________________

B) IMPEDIMENT TO EXECUTION AT LAW

- Interclaim: there must be either a legal or practical impediment at law to execution against JD's property

- There are two possible meanings of "impediment":

a) Legal impediment



- Refers to nature of JD's interest in the property



- If JD had a beneficial interest in the property, no writ of seizure and sale is allowed



- ie: joint bank account, joint ownership of property, ect…


b) Practical impediment



- JC could use legal execution against JD's assets, but it would either be difficult or impossible

- ie: JD owed many small debts, which JC could garnish, but it would be inconvenient and impractical for JC to issue numerous GOs…more just and convenient to appoint a receiver to collect the total sum of money owing to JC

- E: almost no cases are available illustrating this "impediment" aspect, but none are really needed since there are very few legal impediments left these days

Interclaim Holdings Ltd. v. Down (2002 BCSC)…Only ER if there are worthwhile amount of assets

F:
- IH was an Irish company going around the world buying COAs, while Down was a charming rogue accused of fraudulent selling of lottery tickets


- IH had been ordered to pay Down $1.8 million in costs for defending IH's petition in lengthy insolvency proceedings


- While costs order was under appeal, IH had been unsuccessful in obtaining a stay of execution of the proceedings until the appeal was heard


- Down then sought the court's assistance in realizing on the costs order, making motions for:

a) Appointment of an ER to assist in recovering the costs to go after IH's worldwide assets

b) Stay of proceedings until the full $1.8 million costs order was paid in full

c) Examination in aid of execution and production of documents


- IH had no assets in BC except for the $400,000 it had paid into court as security for costs on appeal

I:
- Should an equitable receiver be appointed?

J:
- No, for IH, IH's one asset in BC was not enough to justify appointment of a receiver

A:
- Here, Down argues an ER should be appointed because of presence of "special circumstances"

- ie: IH has no assets in BC, IH representatives were uncooperative in not allowing themselves to be examined or produce documents, ect…


- The problem was that there was a practical impediment to the request for an ER:



- Mareva injunction can operate worldwide because it operates on the conscience of D



- However, ERs don't operate on the conscience of anybody and have no jurisdiction worldwide

- Therefore, IH's $400,000 asset in the jurisdiction was not enough to be used as a foundation for the appointment of an ER to embark on a general worldwide search for JD's assets outside BC

R:
- It is unlikely to get a receiver appointed for worldwide collection of JD property because a receiver must be recognized in that other jurisdiction as being properly appointed
____________________________________________________________________________________

C) "SPECIAL CIRCUMSTANCES"

- NEC: even if there are no impediments to legal execution, JC can show that "special circumstances" exist that should override the impediment requirement and allow appointment of an equitable receiver

- NEC: "special circumstances" include evidence of fraud, JD hiding assets, dishonesty, and attempts of JD to make itself judgment-proof
- Rationale: this is an equitable remedy, so it must be "just and convenient" in all the circumstances

- E: what factors should be considered when attempting to decide if the remedy is "just and convenient"?


a) Cost of the application for appointing a receiver


b) Value of the assets to collect


c) Extent of JC's attempt to exhaust other legal execution procedures

- E: this is the critical requirement, so JCs and JDs should make the following arguments:


a) JC – Flexible approach



- Argue for the broadest Q of exigibiity – is this class of asset exigible?



- Emphasize special circumstances override any rules


b) JD – Rule-based approach



- Argue for narrowest Q of exigibility – is this particular asset at this point in time exigible?

- Not just and convenient based on personal circumstances, availability of other execution methods, cost-benefit analysis, ect…
NEC Corp. v. Steintron International Electronics Ltd. (1985 BCSC)…Exercise of pure discretion

F:
- After protracted litigation, P got J against D and were trying to recover on it


- First, JC got a Mareva injunction restraining disposal of JD's assets; however, JD was able to appeal


- JC later got an ex parte order appointing a receiver over all of JD's assets


- Here, JD argues to set aside the order on basis that they weren't really trying to hide assets

I:
- Should the equitable receiver have been appointed?

J:
- Yes, for JC, JD's transactions constituted efforts to make away with the property

A:
- Southin J. notes that there are 2 occasions where the court will order an ER:



a) When P seeks to have an equitable interest sold, and proceeds of sale should be applied to J


b) When there are "special circumstances"



- ie: prevent someone from making away with property

- As JD's inventory was located in BC, and sale proceeds were payable in BC, the assets were exigible at law and so it was proper to appoint an ER


- While JC may have used a writ of seizure and sale, the property was disappearing


- Here, JD argued that ER was not appropriate because JC failed to make full use of legal remedies

- However, court finds that JD had been a dishonest litigant who had made fraudulent attempts to leave Canada in order to render itself judgment-proof

R:
- Since appointment of equitable receivers is an equitable remedy, it is possible to convince the court to break all of the well-established rules in favour of a plenary discretion to use the remedy where it is "just and convenient" to do so

Klyne v. Young (1996 BCSC)…Even if JD acts fraudulently, appointment of ER may be barred by statute

F:
- P got J against D for $90,000 for sexual assault while she was a student and he was a teacher


- P got default J because D entered an appearance, disappeared, disposed of assets, and left Canada

- JC got this money J and wanted an ER appointed to receive pension benefits JD would be receiving

- JD is ill and on disability benefits, and needs to support his 30 year-old disabled daughter who is unable to support herself, but will soon be getting his teacher pension and CPP benefits

I:
- Should an equitable receiver be appointed?

J:
- No, for JD, appointment of ER is a mode of "execution" and is prohibited by a pension statute here

A:
- JC argued that statutes don't prohibit appointment of ER, even though they say that pension funds are "exempt from execution seizure or attachment"



- Also argued that JD was acting similar to JD in NEC, ie: evidence of fraud



- However, JD argued it was not "just in the circumstances" due to daughter, illness, ect…

- Q: did the legislature intend to prevent pensions from being diverted by JCs?

- Master Horn decides that the court should not allow appointment of an equitable receiver where it's prohibited by a statute, even if the statute doesn't mention "equitable execution"



- E: equitable execution comes from equity, not statute, so may be wrong

R:
- Pension benefits, disability payments, and other forms of social security benefits are often exempt from execution processes by statute, and this includes equitable execution
____________________________________________________________________________________

III. EQUITABLE CHARGING ORDERS AND s.26 OF THE CREDITOR'S ASSISTANCE ACT
1) INTRODUCTION

- An equitable charging order this is a separate equitable remedy distinct from (but modeled on) a Judgments Act charging order

- Patmore: Any property in custodia legas (sitting in court) to which the JD is presently entitled may be subject to an equitable charging order


- Also, JD must have at least an existing beneficial interest in that property

- JC can only apply to court where the property/money is located for an equitable charging order


- Therefore, JC can't apply to a court where the money is not located

- Almost always granted in a post-J context, but may be possible to get an equitable charging order pre-J

- E: if JD's money is sitting in court, and JC knows of existence of other creditors, they have two options:


a) Apply for an equitable charging order


- See below…gives a 6-month waiting period to get the funds paid out


b) Use s.26 of the Creditor's Assistance Act


- Fund held in court may be paid over on application to the sheriff:



26
Fund in court

- "If there is in any court a fund to which an execution debtor is entitled, the money, or enough of it to meet claims in the sheriff's hands, may be paid over, on the application of the sheriff or any party interested, to the sheriff as money levied under execution within the meaning of this Act"



- Main advantage here is the 1-month waiting period (as opposed to 6 months)



- Since sheriff is busy with writs of execution, they won't know about it unless JC tells them

- Which procedure to use depends on whether JC has knowledge of other creditors

____________________________________________________________________________________

2) PRIORITIES

- Two options and consequences for JC:


a) Equitable charging order

- E: effect of successful application for ECO appears to convert JC into a secured creditor, which gives all sorts of rights and may prevent them from having to share payment with other creditors


b) s.26 of the Creditor's Assistance Act



- Money is paid to the sheriff and is divided pro rata among creditors as per the CAA
____________________________________________________________________________________

3) WAITING PERIOD

- E: JC should always ask for immediate payment out, whether or not they know JD has multiple creditors

- Burden is always on the JD (or possibly on other creditors) to make their claim to share pro rata during the 6-month waiting period, not the JC

- If JC proceeds by way of s.26 of the CAA, they only have to wait one month to get paid and must inform the sheriff, but still must share with other creditors pro rata
- Again, circumstances affecting procedure is divided into two categories, which depends on whether JC has knowledge of other existing creditors:


a) One creditor – Chima, Millar



- JD entitled to fund in court and JD has no other creditors wanting to get their hands on funds


b) Multiple creditors – Rennison

- Property in court, JC claims an equitable charging order, and JD argues they want to pay off pro rata all of their other creditors

- If creditor is a JC, that is proof to the claim; however, creditors need not be JCs, but must prove that they are a creditor (ie: lawyers owed fees in Rennison)

Chima v. Hayduk (1976 BCCC)…JC can get immediate payout if they convince the court no other claims
F:
- Money paid into Court as a result of a pre-J GO in another action, freezing the funds (but not creating a charge), discharges the garnishee, and money belongs to JD

- At trial, P in this case (being a JC of the same defendant) satisfies J and there is a surplus remaining in court from the PJGO and applies for an equitable charging order over surplus fund sitting in court

I:
- What is the proper procedure for payment of the funds?  Can Court order immediate payment to JC?

J:
- Yes, for JC, don't have to wait 6 months

A:
- Under Judgments Act charging order, normal procedure was to wait 6 months before order absolute



- Q: does this apply when the funds are already sitting in court?

- A: not for equitable charging orders, since money paid into court after J is payable to JC should be paid immediately to the JC, subject to certain notice to the JD
- Therefore, the Court opts to make a payment for immediate payment out

- However, it can be paid out only because the court was satisfied that there were no other claims to that money, otherwise it wouldn't be available 

R:
- In the absence of other claims or JCs (that the Court knows about), there's no reason not to adopt garnishment model, pay out immediately from the funds sitting in court, and there is no need to wait 6 months for payment

Rennison v. Sieg (1979 BCSC)…Proceedings for charging orders made ex parte and get an order nisi

F:
- Money is paid into court (about $17,000), and Sieg (JD) is entitled to the money


- Rennison, as JC, has a claim for $13,000, applies for equitable charging order and immediate pay


- Problem is that JD claims he owes solicitors in previous motor vehicle accident litigation money, as well as about $53,000 to other creditors

I:
- Should the money be paid out immediately pursuant to the charging order?

J:
- No, for JD, 6 month waiting period applies

A:
- JD argues that BCSC should follow Chima and pay the money immediately


- However, that case did not deal with multiple creditors


- If there are multiple creditors, must follow procedure in Judgments Act 1838, which requires:



a) Order for equitable charging order
- Here, JC was clearly entitled



b) 6 months must elapse before order for payment out



- During that 6 month period, there is no reason why other JCs couldn't accumulate


- After 6 months, payment out pro rata among all the creditors who have substantiated their claim within the 6 month period


- E: JC should hope that at the time request for charging order there are no other creditors

R:
- If there are other creditors/claims to the money in court, there can be an order nisi, then wait 6 months, during which time anyone can come to court and establish a claim for the money; after 6 months, the court can make an order for payment

- The next case confirms the Chima approach…

Canada (Deputy Minister of National Revenue) v. Millar (2006 BCSC)…Clean hands doctrine

F:
- West Van police force seize a bag of cash worth about $250,000 in backseat of Millar's car


- After winning a trial for illegal seizure, Millar wants the money back but he has tons of creditors


- Revenue Canada (JC) had a J by certificate from Federal Court because Millar didn't pay tax


- Police interpleads (can't solve the dispute) and pays the money they hold into court


- Revenue Canada then applies for an equitable charging order, and other creditors drop out

I:
- Can Revenue Canada garnish the funds sitting in court?

J:
- Yes, for JC

A:
- Court confirms that J by certificate = enforceable as if they were regular J's upon registration

- In addition to other arguments, Millar argues the clean hands doctrine in support of his claim

- As an equitable charging order is an equitable remedy, a party must come to an equitable charging order with clean hands due to the illegal seizure

- Here, JD argued that the police and Revenue Canada colluded in a ploy to pay money in court


- However, the Court rejects this as having no evidentiary foundation

- Court upholds the principle but rejects its application here, as Revenue Canada and the West Van Police can't be lumped together as one Crown entity


- Since Revenue Canada was the sole creditor, they got immediate payment of the funds

R:
- Parties requesting an equitable charging order must come to equity with clean hands
____________________________________________________________________________________

CHAPTER TEN – EXEMPTIONS, IMMUNITIES, AND PRIORITIES

I. EXEMPTIONS FROM EXECUTION FOR DEBTORS UNDER THE COEA
1) GENERAL EXEMPTIONS

- At common law, general exemptions didn't really exist, as sheriffs could seize anything


- Only exception was goods on the personal possession of JD

- First legislative reform in UK was in 1845, which exempted from writ of execution debtor's family and the tools of his/her trade

- BC still doesn't have an "exemptions act" that creates general exemptions


- However, there are various provisions in the COEA and other statutes which a JD can invoke

- For garnishment, the relevant provisions in the COEA are ss.4-6:


- s.4 is a massive provision that gives a variety of exemptions, especially on wages and salary

____________________________________________________________________________________

2) STATUTORY EXEMPTIONS FOR DEBTOR'S ASSETS UNDER THE COEA
- The following are all new provisions proclaimed November 1, 2008

- Note: the following exemptions are not absolute; therefore, the sheriff does not have to "seize around" property or interests in land if it's not of a certain value


- JD can claim up to a certain value of his personal property, so he/she has to choose what to keep


- ie: if exemption for motor vehicle is $5000, and car is worth $2500, sheriff won't seize it

- The following assets are exempt from any execution proceedings and the following propositions apply:


a) Any member of household can claim exemption
- Section 70 defines "debtor" broadly, giving some protection for debtor's household:


70
Definitions for sections 71 to 78

- "In sections 71 to 78, unless the context otherwise requires,

"debtor" includes the personal representative of the debtor if the debtor is dead, and in case of the absence of the debtor, includes any member of the debtor's household"

- Therefore, if sheriff comes to debtor's house and wants to seize property, a member of the debtor's household can claim the exemption on behalf of the JD


b) Debtor gets to keep and select some clothing, furnishing, one car, tools, and medical aids
- s.71 of the COEA, added in 1997, exempts "essential" items of JD's personal property:


71(1) Personal property of debtor

- "Subject to subsections (2) to (4) of this section and section 71.2, the following goods and chattels of a debtor, at the option of the debtor, are exempt from forced seizure or sale by any process at law or in equity:

(a)
necessary clothing of the debtor and the debtor's dependants;

(b)
household furnishings and appliances that are of a value not exceeding a prescribed amount;

(c)
one motor vehicle that is of a value not exceeding a prescribed amount;

(d)
tools and other personal property of the debtor, not exceeding in value a prescribed amount, that are used by the debtor to earn income from the debtor's occupation;

(e)
medical and dental aids that are required by the debtor and the debtor's dependants;

(f)
any personal property prescribed by the regulations that is of a value not exceeding a prescribed amount"



- JD has a right of selection, so they can claim up to a certain value of his personal property



- Court bailiff has a contractual obligation to inform JD of his right to claim an exemption

- Lee: JD has 2 days to claim and select which property to keep so that the sheriff can execute the writs delivered to him with some measure of certainty

- Even though these exemption provisions are in the COEA, "at law or in equity" means that the exemptions are valid both against legal writs of execution as well as equitable execution

- Regulations appended to statute give a dollar value to each category of goods/chattels


c) Debtor gets to keep basic shelter
- s.71.1 is the first time in BC there has been an exemption for the personal residence of JD:


71.1(1) Principal residence of debtor

- "Subject to section 71.2, the principal residence of a debtor is exempt from forced seizure or sale by any process at law or in equity if the value of the debtor's equity in the principal residence does not exceed a prescribed amount"


71.1(2) Principal residence of debtor

- "This section does not apply to

(a)
a corporate debtor, or

(b)
a debtor who is party to a proceeding in respect of a mortgage (ie: foreclosure)"

- Nguyen: can claim exemptions even if sale of a house is not voluntary or nor under COEA (except for foreclosure proceedings)


d) Sum paid to JD (after property sold and debt paid off) is exempt from attachment
- If there is property exceeding the exempted values, and there's a sale, sum is paid over a JD after the property is sold and the debt is paid off:


71.2(3) Property exceeding exempted values

- "The sum received by the debtor under subsection (2) (b) is exempt from attachment"

- ie: if sheriff seized and sold JD's car, and JD claims a personal exemption, the money paid to him/her from the sale can't be garnished


e) Exemption for registered benefit plans
- s.71.3 was enacted last year to give some exemption for RRSPs, DPSPs, and RIFFs:


71.3(2) Registered plans exempt from seizure

- "Despite any other enactment, all property in a registered plan is exempt from any enforcement process"

- E: attempt at blanket exemption for all registered plans

- ie: avoid A & W-like appointment of equitable receiver to get at shares invested in RRSPs


f) Exceptions when registered plans aren't exempt
- Shows that s.71.3(2) is not a blanket exemption:


71.3(3) Registered plans exempt from seizure

- "Subsection (2) does not apply

(a)
to property contributed to a registered plan after or within 12 months before the date on which the debt being enforced came due,

- E: rationale for the "12 month rule" is to avoid JD making fraudulent conveyances whereby he/she hides assets in a RRSP

(b)
to property that has been or is being paid out of a registered plan,

(c)
to an enforcement process that is being effected in support of the enforcement of a maintenance order as defined in the Family Maintenance Enforcement Act, or

- E: family creditors can do anything, so family debtors get no protection

(d)
to an enforcement process initiated against a registered plan before November 1, 2008"

- Nov 1/08 was the initiation date, so JD can claim protection of s.71.3(3) if JC started enforcement proceedings after this date


g) Art on display
- The next provision is an old provision exempting art brought into BC for display in museums:


72(1) Art exempt from seizure

- "Works of art or other objects of cultural or historical significance brought into British Columbia for temporary public exhibit are exempt from seizure or sale under any process at law or in equity"



- ie: can't go and seize exhibits in the Vancouver Art Gallery, but there are exceptions below

____________________________________________________________________________________

3) PROCEDURE UNDER THE COEA
- Sections 73-78 of the COEA deal with the procedure for a dispute over the value of seized property

- These are old provisions unmodified by recent legislative change

- There are no absolute exemptions, nor is there a legal requirement in terms of an obligation imposed by statute on the sheriff/court bailiff to inform JD of the right to claim an exemption

- However, K between gov't and court bailiff includes a provision to ensure that they tell JD about exemptions, so in practice, bailiffs usually inform JD of exemptions before seizure

- Section 73 has a procedure for selection of exempt goods, whereby debtor can choose assets falling within the cap set by regulations for those assets exempt:


73(1) Procedure for selection of exempt goods

- "A sheriff or other officer seizing the personal property of a debtor under a writ of execution must

(a)
allow the debtor to select goods and chattels from the personal property seized, not exceeding in value the exemption under section 71 (1), and

(b)
in a form and manner determined by the Director of Debtor Assistance appointed under the Debtor Assistance Act, make every reasonable effort to inform the debtor of the services and advice available under that Act"


73(2) Procedure for selection of exempt goods

- "A debtor whose personal property has been seized may, within 2 days after the seizure or notice of it, whichever is later, select goods and chattels from the personal property seized, not exceeding in value the exemption under section 71 (1), and then, if a list of the selected articles has not been delivered to the sheriff or other officer by the debtor, the sheriff or other officer must make a written list of articles, and give a copy to the debtor"

- If JD picks out his/her items under s.71(1), but the sheriff says he/she has claimed too much, s.74 has a procedure for having the goods selected appraised:


74(1) Procedure as to value of exempt goods

- "If the sheriff or other officer is of the opinion that the goods and chattels selected by the debtor exceed in value the exemption under section 71 (1), he or she must

(a)
within one day after the receipt or making of the list referred to in section 73, notify the debtor to that effect in writing, and

(b)
unless within one day more the sheriff or other officer and the debtor agree on the goods and chattels to be exempt, not to exceed in value the exemption under section 71 (1), without delay call on a justice resident in the area, who must at once name an appraiser, whose duty it is to appraise"

- The "one-day" rule in s.74(1)(b) usually allows sheriff to go away and think about things, which is usually cheaper and works out better than hiring an appraiser

- Note: either side can appeal the appraiser's decision under s.78

Re Lee and Rathsburg et. al (1978 BCCA)…Exemptions aren't absolute so JD must follow the COEA
F:
- P got J, issued a writ of seizure and sale, and the sheriff seized JD's car


- One week later, JD told the sheriff he wanted to claim an exemption for one car under s.71(1)

- While entitled, s.73 requires JD, within 2 days of seizure, to select which goods they want exempt

I:
- Does JD have to claim within 2 days of seizure?

J:
- Yes, for JC, JD must follow the statute as there is no such thing as an absolute exemption

A:
- JD argued that he selected within 2 days, just didn't inform the sheriff in time



- Court says too bad, you're SOL, obey the rule in s.73(2) or else

A:
- JDs claiming an exemption under s.71(1) of the COEA must perfect it by informing the sheriff within 2 days, as JD loses the right to claim the exemption after this waiting period
- The next case is the only case whereby there is an exemption for the principal residence of the debtor…


- E: gives large and liberal interpretation of exemption that goes with spirit of the action

Royal Bank of Canada v. Nguyen (2004 BCSC)…JD can claim exemption even if sale is not voluntary

F:
- RBC granted credit facilities to a corporation, and D's guarantee debts of the corporation


- These guarantees were secured by mortgage against their principal residence in favour of the RBC


- Company defaults, so RBC started an action against the guarantors for their guarantees

- RBC then started foreclosure proceedings, taking J on the mortgage given to guarantee the debt of the corporation, and this J gets registered against D's title

- RBC doesn't want sale of D's property pursuant to COEA; however, D's arranged to sell their property at permission of Royal Bank for $400,000

- D's then claimed their $12,000 exemption for principal residence under s.71.1 of the COEA against the proceeds of the sale

I:
- Are D's allowed to claim the exemption even though this wasn't a voluntary sale under the COEA?
J:
- Yes, for D's, D's get their exemption money as part of the proceeds from the sale

A:
- Masuhara J., after examining the history and object/purpose of the legislation, decides that the proper interpretation is that this was not a true voluntary sale

- While it wasn't a sale pursuant to a writ of seizure and sale, it was a sale done pursuant to a J to enforce a guarantee, which was equivalent to a forced sale


- Masuhara J. then decides how proceeds of sale are distributed:



a) First, to the two real mortgages held by Royal Bank



b) Next, to D's $12,000 exemption



c) Finally, to Royal Bank to cover the guarantee

R:
- Demonstrates an approach to the application of the new exemption provisions in s.71.1 that looks at the form of the transaction and what really happens in the circumstances

____________________________________________________________________________________

II. IMMUNITIES: STATUTORY PROTECTION OF PARTICULAR ASSETS FROM OTHER STATUTES
1) GOVERNMENT BENEFITS

- Some statutes immunize benefits paid from execution and assignment


- Therefore, if JD can point to a specific statutory provision exempting a particular asset, that's gold

- E: this always depends on statutory protection and JD should ask three important Q's:


a) What statute exempts this particular asset?


b) Against what processes is this asset immune?

c) For whose benefit is the exemption/immunity created?  Who can claim this immunity/exemption?
- Several statutes give immunity, with the Insurance Act protecting policies and the next two protecting government benefits from both assignment and execution:


a) BC Insurance Act – life insurance money payable to B during life
- s.54 of the BC Insurance Act says life insurance money payable to a beneficiary can't be seized during life, and money won't be part of deceased' estate for a limited class of beneficiaries:


54(1) Insurance money free from creditors

- "If a beneficiary is designated, the insurance money, from the time of the happening of the event on which the insurance money becomes payable, is not part of the estate of the insured and is not subject to the claims of the creditors of the insured"

- Therefore, insurance company must pay designated beneficiaries




54(2) Insurance money free from creditors

- "While a designation in favour of a spouse, child, grandchild or parent of a person whose life is insured, or any of them, is in effect, the insurance money and the rights and interests of the insured in it and in the contract are exempt from execution or seizure"

- This protects a specific family member under the policy (spouse, child, grandchild, parent), but not others as insurance money is exempt

- If niece is designated B, creditors can go after insurance money and policy



- Assumes that JC might be able to seize the insurance policy or assets in which policy invested



- Re Sykes: RRSP classified as a life insurance policy will likely get protection



- E: "execution or seizure" may not include equitable execution

b) BC Workers' Compensation Act


- Sum payable as compensation not capable of being assigned, charged, or attached:




15 Compensation not assignable or liable to attachment

- "A sum payable as compensation or by way of commutation of a periodic payment in respect of it is not capable of being assigned, charged or attached, nor must it pass by operation of law except to a personal representative, and a claim must not be set off against it, except for money advanced by way of financial or other social welfare assistance owing to the Province or to a municipality, or for money owing to the accident fund"

- If JC wanted to go after JD's worker's comp benefits, would have to decide if "not capable of being assigned, charged, or attached" included equitable execution…may not

c) Federal Canada Pension Plan


- Benefits exempt from seizure and execution




65(1) Benefit not to be assigned, etc.
- "A benefit shall not be assigned, charged, attached, anticipated or given as security, and any transaction purporting to assign, charge, attach, anticipate or give as security a benefit is void"




65(1.1) Benefit not subject to seizure or execution

- "A benefit is exempt from seizure and execution, either at law or in equity"

- While s.65(1.1) looks like a blanket immunity (ie: cheques), immunity will probably be lost once a benefit cheque gets deposited into a general account along with other assets (no case law on it)

- Advice for JD: set up a bank account solely for direct deposit of CPP benefits

Re Sykes (1998 BCCA)…RRSPs now statutorily protected, but JD still can't make fraudulent conveyances

F:
- Sykes found out he owed Revenue Canada huge sums of money, so he transferred $90,000 from his RRSP to an annuity-type RRSP and designated his spouse as the beneficiary

I:
- Does the definition of "life insurance" in s.54(2) of the Insurance Act protect RRSP money in the hands of an insurer against execution?
J:
- Yes, for JD, funds amounted to life insurance K's and were protected by s.54(2)

A:
- Note: Public trustee was able to set aside transfer of funds to a new RRSP as a fraudulent conveyance, but didn't change interpretation of s.54(2)
- E: since RRSPs are now expressly protected by s.71.3(2) of the COEA, don't need to worry about forcing a RRSP under the Insurance Act anymore


- However, can still get at RRSPs if JC can establish JD fraudulently conveyed assets into RRSP to hide those assets from creditors, which is what happened here

R:
- RRSPs will be equivalent to a life insurance policy if the insurer undertakes to pay money on the happing of a certain event, such as death
____________________________________________________________________________________

2) EXEMPTIONS FOR SPECIAL DEBTORS
- The next two statutes don't present a true immunity for JD; however, they provide that the Crown is not subject to the ordinary procedures of legal execution:


a) BC Crown Proceeding Act


- While doesn't mean Crown isn't immune from liability, JC can't seize and sell Crown assets



- Since Crown has such deep pockets, they will usually pay "just debts", just not very quickly




13(6) Certificate of judgment

- "An execution or attachment or process of that nature must not be issued out of a court for enforcing payment by the government of money or costs"


b) Federal Crown Liability and Proceedings Act


- Same as above, just much clearer:




29
No execution against Crown

- "No execution shall issue on a judgment against the Crown"



- Therefore, can't seize Crown property or garnish money owed to the Crown

- The most litigated exemption deals with s.89(1) of the Indian Act, which doesn't apply to Indian JCs:


c) Federal Indian Act


- Under s.89(1), non-Indian JC can't execute on any Indian-owned property sitting on reserve:



89(1) Restriction on mortgage, seizure, etc., of property on reserve

- "Subject to this Act, the real and personal property of an Indian or a band situated on a reserve is not subject to charge, pledge, mortgage, attachment, levy, seizure, distress or execution in favour or at the instance of any person other than an Indian or a band"



- This is often litigated against based on one Q: is the asset situated on the reserve?

- ie: sheriff can't wait until an Indian-owned car drives off the reserve for seizure, as it's usually housed on reserve…other assets like accounts must be located

____________________________________________________________________________________
III. CREDITORS WITH SPECIAL RIGHTS
1) INTRODUCTION

- Statutes add an element of compassion to debtor-creditor law by according certain debtors special protection through exemptions and deferrals of execution on certain types of assets

- Similarly, on restitutionary principles, the common law and statutes grant particular classes of creditors special rights and/or remedies over certain assets of their debtors

- Certain classes of creditors get special assistance with the collection of debts owed to them

- Legislation protecting these special classes of creditors are separated into 3 parts: artisans, family creditors, and employees/wages

____________________________________________________________________________________

2) ARTISANS
- Lien: Right to retain possession of property until a debt due to person detaining the property is satisfied

- There are several acts, such as the Woodworker Lien Act, Repairers Lien Act, and the Livestock Lien Act
- Each of these statutes does pretty much the same thing in that the statute creates a lien in favour of the artisan with the power to sell

- The lien may have to be perfected, and the statute may give a special right of sale to the artisan


- CL gives an artisan a lien, but there was no right of sale; could just hold property until payment

- E: if there is a creditor falling into one of these statutes, go through it carefully to see what it says

- 2 examples:


a) Woodworker Lien Act – Covers a broad range of workers
2(1) Definition

- "In this section, "person performing labour or services" includes cooks, blacksmiths, artisans and all others usually employed in connection with labour or services, and physicians, surgeons and others entitled to receive payments from or out of any fund made up from deductions by an employer from the wages of those cooks, blacksmiths, artisans and others, arising from the labour or services, and set apart for payment of medical or surgical attendance and service on those employees"


- Basically anybody, even includes doctors



2(2) Lien on logs or timber

- "A person performing labour or services in connection with logs or timber in British Columbia, or his or her assignee, has a lien on them for the amount due for the labour or services"



2(3) Lien as a charge

- "A lien under subsection (2) is a first lien or charge on the logs or timber, and has precedence over all other claims or liens on them, except a lien or claim that
(a)
the government may have on the logs or timber for or in respect of any dues or charges, or

(b)
a timber slide company, or an owner of slides and booms, may have on the logs or timber, for or in respect of tolls"




- What the hell is a "timber slide company"?



2(4) Employer deductions

- "If, under the Employment Standards Act or otherwise, an employer deducts from the wages of his or her employees, being persons performing labour or services in connection with logs or timber in British Columbia, a sum for the payment of or for medical or surgical attendance and services on and for the employees, a physician, surgeon or other person entitled to receive the sum or a part of it or to payment from it has a lien on the logs or timber for the amount due that person from the fund"


- So if employer hires doctors to treat injured workers, those doctors also have a lien


b) Repairers Lien Act – Covers mechanics



2(1) Lien on chattels

- "A mechanic or other person who, by bestowing money, skill or materials on any chattel in altering and improving its properties, or increasing its value, becomes entitled to a lien on the chattel for the amount or value of the money, skill or materials bestowed, has, while the lien exists, power to sell the chattel, if the amount to which he or she is entitled remains unpaid for 90 days after it ought to have been paid"


- Therefore, the mechanic can sell your car to get paid after 90 days


2(2) Lien on chattels

- "Before selling a chattel under subsection (1), the mechanic or other person must give 2 weeks' notice by advertisement in a newspaper published in the city, town or county in which the work was done, or in case there is no newspaper published in the city, town or county, then in a newspaper published in British Columbia nearest to it"



- So you can see your car for sale in the newspaper before it's gone forever
____________________________________________________________________________________

3) FAMILY CREDITORS
- E: family creditors are the most favoured class of creditors in Canada (ie: chapter I wrote in Dunlop)

- Note: family orders are not enforceable J's because they're not final


- Therefore, use Injurisdictional Support Orders Act to track down family JDs in other jurisdictions

- There are 2 kinds of statutes:


a) Provincial Statutes



- See the Family Maintenance Enforcement Act, Family Relations Act, and Support Orders Act

b) Federal Statutes

- See the Garnishment Attachment and Pension Diversion Act, Family Orders and Agreement Enforcement Assistance Act, ect…

- 3 ways that these different statutes assist family creditors:


a) Creates a government support process



- If JC is having trouble getting paid, JC can take order to director of enforcement maintenance 



- They can then take over the enforcement process



- Director can access to databases to locate family debtor, which is power regular JC doesn't have


b) Creates new and improved enforcement processes for family creditors



- Family creditors can always rely on ordinary processes from this course



- There is also reciprocal enforcement legislation (now in Family Relations Act)


c) Priority allocated to family creditors


- See the Family Maintenance and Enforcement Act:




27(3) Warrant of execution

- "Money realized when a maintenance order is enforced under this section is not subject to distribution under the Creditor Assistance Act"




28(1) Priority over other judgment debts

- "Despite any other Act, a maintenance order, whether filed with the director or not, takes priority over any other unsecured judgment debt of the debtor regardless of when an enforcement process is issued or served"




28(2) Priority over other judgment debts

- "The priority under subsection (1) does not apply to arrears of maintenance owing under a maintenance order that were owing more than one year before the date on which the creditor initiated the current proceedings to enforce the maintenance order"

- See Family Maintenance and Enforcement Act at end of statutory materials, which is the first statute you should look at if the JC is a family creditor (too damn long to post in here)…some features:


a) Can register J against land that never expires


b) Can get continuing garnishing order for debts that are about to become due


c) Can get equivalent of Mareva injunctions and restrictions on debtor's driver's licence


d) Priority over other ordinary JCs for up to 1 year's worth of support/arrears (s.28(2))

____________________________________________________________________________________

4) EMPLOYEES
- There are many statutes that have special protection against attachment of employee wages:


a) Court Order Enforcement Act – no pre-J GO


3(4) Attachment procedures and exemptions

- "An order must not be made under this Part for the attachment of a debt due to an employee for the employee's salary or wages before a judgment or order for the payment of money has been obtained against the employee in the proceeding"


b) Creditor's Assistance Act – 3 month wage priority



36(1) Priority for wages and salary

- "All persons entitled to share in the distribution who at the time of the levy by the sheriff, or within one month before the levy, were employed by the debtor, are entitled to be paid the wages or salary due or accruing due from the debtor to them at the time of the levy, not exceeding 3 months' wages or salary, in priority to the claims of the other creditors of the debtor"


c) Builder's Lien Act – 6 weeks wages



37(2) Distribution among claimants not engaged by owner

- "The available holdback funds must be applied to pay and be distributed to subcontractors and workers other than workers engaged by the owner according to the following priority:

(b)
up to 6 weeks' wages, if that much is owed, to workers"

d) Employment Standards Act, ss.87-101 gives special priority to liens for unpaid wages


87(1) Lien for unpaid wages

- "Despite any other Act, unpaid wages constitute a lien, charge and secured debt in favour of the director, dating from the time the wages were earned, against all the real and personal property of the employer or other person named in a determination, a settlement agreement or an order, including money due or accruing due to the employer or other person from any source"


87(3) Lien for unpaid wages

- "Despite any other Act but subject to subsection (5), the amount of a lien, charge and secured debt referred to in subsections (1), (1.1) and (2) is payable and enforceable in priority over all liens, judgments, charges and security interests or any other claims or rights" (see MacMillan Bloedel)
____________________________________________________________________________________

IV. THE PARTIAL ABOLITION OF PRIORITY

1) THE CREDITOR'S ASSISTANCE ACT
- CL and Equity: creditors’ priorities based on the “first in time, first in right" principle

- However, statutes have modified the application of this principle, the main statute being the BC Creditor Assistance Act that was enacted by the province early in the twentieth century when no federal bankruptcy legislation was in force

- This statute is basically the same as the 1902 BC Creditor's Relief Act

- Differences between CAA and other bankruptcy legislation:


a) No provision for mandatory inclusion of all creditors


b) No provision for mandatory inclusion of all JD's property


c) No forgiveness of balance paid of debt of JD's property

- The legislature intended the Creditor Assistance Act to abolish priority among unsecured creditors


46
No priority

- "There is no priority among execution creditors in the Supreme Court or the Provincial Court"

- However, the cases demonstrate that the Act only makes a minor modification to the first in time/first in right principle

- While s.46 is key to the object of the Act, ss.2-3 are key to the operation of the statute:


2(1) Sheriff's notice of levy

- "When a sheriff levies money on an execution against the property of a debtor, the sheriff must enter promptly in a book a notice stating that the levy has been made, its amount and the date of the entry"


- Sheriff must make an entry in a "big book" every time he/she levies money


3
Distribution

- "The money collected under section 2 must be distributed rateably among all execution creditors and other creditors whose writs or certificates, under this Act, were in the sheriff's hands at the time of the levy, or within one month from the entry of notice, subject to the provisions for retention of dividends for contested claims, and to the payment of the costs of the creditor whose writ initiated the levy"

- Therefore, sheriff obligated to distribute proceeds from JD's property pro rata among creditors who managed to deliver writs of execution to him within 30 days of the levy

- Within this 30-day waiting period, the sheriff has to keep levying and seizing

- He/she looks at what is owed, looks to see how much is levied in the "big book", and determines if there's enough to pay the debts…if not, must keep levying

- E: there are 4 big issues:


a) What is a levy?  When is a levy not a levy?


b) What execution processes are not covered by the CAA?


c) How does the sheriff distribute in the event of a shortfall?


d) What creditors are obligated or entitled to share?

____________________________________________________________________________________

2) MEANING OF "LEVY"

- Benjamin Moore: A levy is a payment of money compelled by a seizure, so there is no levy until the sheriff actually has the money in hand

- Q: what if there is a forced payment after seizure that does not result in a voluntary payment?


- ie: sheriff comes to seize car when JD has more than one creditor, JD enters "walking possession agreement" sheriff, and 1 week later JD pays in full to sheriff


- E: while prima facie a levy, as it's forced by seizure, it is only a levy if sheriff received writs from other creditors during that one-month period under s.23 of the CAA
- Section 23 of the CAA provides that sometimes a levy is not a levy for the purposes of entry:


23(1) Payment before sale

- "A notice under section 2 must not be entered if, without a sale by the sheriff, all executions and claims in the sheriff's hands are withdrawn or paid in full, and no other claim has been filed with the district registrar"

- Therefore, if JC who delivers writ of execution to sheriff has been paid in full and withdraws it, sheriff doesn't make an entry in the "big book" even though he's seized the property and even if JC has made the payment in full to the sheriff

- Rationale: JD no longer is in position of a "bankrupt"


23(2) Payment before sale

- "If a debtor without a sale by the sheriff pays the sheriff part of the amount owing on an execution or claim in the sheriff's hands, and there is at the time no other execution or claim in the sheriff's hands, the sheriff must apply the amount paid to the execution or claim in the sheriff's hands, and section 2 does not apply to the money so received by the sheriff"

- Again, if JD pays part of what is owed to sheriff in advance of the sale, and sheriff has no other writs, no levy and no entry made in "big book"

- Therefore, s.23 allows the process to be aborted halfway through

Benjamin Moore & Co. Ltd. v. Finnie (1954 Ont. TD)…Levy = when funds are received by the sheriff

F:
- Writ of execution delivered to sheriff on Jan 13 for $4200; a week later, on Jan 20, sheriff seizes a debt owed to JD by notifying the garnishee


- During next 2 months, 10 other writs of execution delivered to the sheriff with respect to same JD


- On May 7, third party garnishee finally pays money to the sheriff, and once sheriff receives this money from garnishee, he makes an entry in his "big book"


- Sheriff's statement of distribution, after deducting his own fees and expenses, proposed to divide the balance pro rata among all the execution creditors

- However, JC #1 argues that all other writs of execution were too late, as levy should of occurred on Jan 20 when the sheriff actually seized the debt, not when the garnishee actually paid the sheriff

I:
- When is there a levy?

J:
- For sheriff, he must have a dollar figure to enter in the levy "big book"

A:
- Sheriff in this case did not complete the levy until May 7th, the date on which he received the money as a result of the seizure made on or about January 20th
- He made an entry in the book pursuant to the Creditors' Relief Act on May 7th
- All creditors who had executions filed in his hands within one month after May 7th are entitled to receive their pro rata share on distribution

R:
- There is no levy until payment of money is actually paid to the sheriff compelled by seizure, not when summons is served
____________________________________________________________________________________

3) LEVIES ESCAPING THE CREDITOR'S ASSISTANCE ACT

- There are massive gaps in coverage under CAA, so the only execution creditors that always must share pro rata are those that proceed by way of:


a) JC proceeds by writ of seizure and sale in either Provincial or Supreme Court


b) Sheriff actually seizes and sells JD's property

- However, there are 3 categories of levies that escape sharing with creditors under the CAA:


a) Proceeds from garnishment


- E: reason why garnishment is so awesome a remedy, as sheriff has no knowledge of debts



- Tan: s.34(1) read restrictively, as sheriff must have other writs in hand before garnishing

b) Money realized by way of equitable execution


- Sheriff only involved if he's an equitable receiver through equitable principles, not under CAA


c) Court-ordered payments


- ie: Under subpoena to debtor proceedings or payment under installments through R.42(5)



- These payments don't pass through the sheriff; they go directly to JC, thus escaping CAA

- The next case gives a restrictive interpretation to s.34(5) the CAA:


34(1) Attaching orders

- "A sheriff may attach debts owing to a debtor by any person resident in the sheriff's jurisdiction in the same manner as a creditor, if there are:

a) several executions and claims and

b) there do not appear to be sufficient goods to pay them all and the sheriff's own fees"

- Therefore, sheriff can only garnish when there are several executions/claims and there are insufficient goods to satisfy the claims and pay the sheriff's fees

- Tan: restrictive, as sheriff must have other writs in hand or he won't share with you

34(5) Attaching orders

- "Any creditor who attaches a debt does so for the creditor and all creditors entitled under this Act"

- When JC garnishes JD's debt without relying on the sheriff, and there are still many JCs wanting to recover, attached funds have to go in the pot pursuant to s.34(4)

Tan et al. v. American Corporate Suites (Canada) Inc. (2001 BCSC)…JC garnishing first won't share

F:
- Pre-judgment garnishing order pays $250,000 paid into court, P gets J, and becomes JC for $600,000 which is greater than the amount sitting in court


- At this time, there are no other writs of seizure and sale sitting in the hands of the sheriff


- JC then wants payment out


- However, defendant wants to use that money to satisfy other creditors, and makes an application

I:
- If, at the time the GO funds were paid into court, the sheriff had no writs of execution in hand, then does the plaintiff who got the garnished funds have to share?

J:
- No, for P, JC doesn't have to share

A:
- 2 possible situations for a JC



a) Many JCs who have all given writs of execution to the sheriff




- Sheriff can garnish under s.34(1), JC can garnish under s.34(5), but must share



b) JC alone and garnishes before sheriff has any writs




- If JC gets in and serves JD before sheriff has writs, don't have to share



- Therefore, garnishment is basically free from the CAA, such as the case here

R:
- The proceeds of garnishment by a JC is shared with other JCs under CAA only when there are several writs of execution in the hands of the sheriff at the time JD is served by the JC, or when there are insufficient goods to cover all the debts and the sheriffs fees
- Note: s.26 of CAA may be a way of getting around exclusion of garnishment, but somebody must still notify the sheriff so they may make the application:


26
Fund in court

- "If there is in any court a fund to which an execution debtor is entitled, the money, or enough of it to meet claims in the sheriff's hands, may be paid over, on the application of the sheriff or any party interested, to the sheriff as money levied under execution within the meaning of this Act"

____________________________________________________________________________________

4) DISTRIBUTION IN EVENT OF SHORTFALL

- Under s.3, money distributed under the CAA must be paid out pro rata among creditors:

3
Distribution

- "The money collected under section 2 must be distributed rateably among all execution creditors and other creditors whose writs or certificates, under this Act, were in the sheriff's hands at the time of the levy, or within one month from the entry of notice, subject to the provisions for retention of dividends for contested claims, and to the payment of the costs of the creditor whose writ initiated the levy"

- While term "execution creditor" isn't defined in CAA, it refers to creditors who proceed by writs of seizure and sale

- Q: what does "other creditors" refer to?  Section 6 sets out the only circumstances in which "other" ordinary creditors can apply for a certificate:


6(1) Claims by other creditors

- "If a debtor permits an execution against the debtor, under which any of the debtor's goods or chattels are seized by a sheriff, to remain unsatisfied in the sheriff's hands until 2 days before the time set for sale by the sheriff or for 20 days after the seizure, other creditors of the same debtor may make their claims for their debts, whether due and payable or not"


- Therefore, a first requirement is there be a writ of seizure of sale and sheriff seized already

- If sheriff hasn't sold after 20 days after seizure OR 2 days before sale, other ordinary creditors that haven't got J's yet can apply for certificate

- Once there's a sale, sheriff must hold for 30 days 

- Rationale: JD obviously doesn't have sufficient assets to pay creditors in full, so its appropriate for other creditors without Js to get a certificate to share in the proceeds

- Once a creditor has a certificate, it has the equivalent of a J with certain effects:

18
Writs for any county

- "A creditor entitled to a certificate from the district registrar may have a writ of execution issued for any county in the same manner as on an ordinary judgment"


12
Sheriff to make another levy

- "On receiving the certificate, the sheriff must make a further seizure of the debtor's goods and chattels, if any, worth enough to cover the amount certified plus the sheriff's fees"


- Therefore, JD's debt can increase


13(1) Expiry of certificates

- "Unless renewed, a certificate remains in force for 3 years from its date"


13(2) Expiry of certificates

- "The certificate may be renewed in the same manner as a writ of execution


- Therefore, it could last for a maximum of 6 years if it is renewed

- Under s.38, the sheriff may prepare a plan for distribution after 30 days:


38(1) Distribution if amount levied insufficient

- "If the money levied is insufficient to pay all claims in full, the sheriff may

(a)
distribute that money promptly as directed by this Act, or

(b)
first prepare, for examination by the debtor and the creditors, a list of the creditors with the amount due to each for principal, interest and costs"

- Objections may be made within 8 days of when the sheriff delivers his plan:


39(1) Distribution and objections

- "If within 8 days after the copies of the list under section 38 have been delivered or posted, or within further time allowed by the court, no objection is made, the sheriff must distribute promptly, according to the list"


39(2) Distribution and objections

- "If an objection is made the sheriff must distribute promptly an amount of the money to those persons as may not interfere with the effect of the objection"


39(3) Distribution and objections
- "The sheriff may disregard objections that are frivolous or clearly insufficient to interfere with the distribution"

- There are 2 problems in regard to sheriff plans for distribution:


a) Leaving creditors off the list

- Sheriff should include any JCs who deliver writs within 30 days of the levy

- This omission creates problems, as sheriff must provide complete list of creditors in s.38(1)(b)

- MacMillan Bloedel: JCs who delivered writs within 30 days of levy can object to distribution

b) Priorities


- Crown or government can come in and undermine the plan, despite goal of the CAA
MacMillan Bloedel Ltd. v. Kasiks River Contracting (1984 BCCA)…Statutory lien gets super priority

F:
- In June, MacMillan (JC) delivers writ to sheriff; in July, sheriff goes out and seizes JD's property

- From June to September, Kasiks fails to pay its employees, and EEs claim 3 months wages to Employment Standards Board under the Employment Standards Act
- While Director of Employment Standards decides not to issue writ to sheriff, they get a certificate of unpaid wages for EEs pursuant to the Act against Kasiks
- Sale of JD's property held in late October, which created 2 levies and allowed time for other JCs

- Sheriff draws up list for distribution, which for some odd reason does not include JC MB

- DES delivered a writ for the unpaid wages, but this was after the 30 days allowed by the CAA
- JC objects to being left off the list, but so does the Director of Employment Standards, relying on s.15 of the Employment Standards Act saying unpaid wages creates a lien that takes priority
I:
- Does the Director of Employment Standards take ahead of other JCs?

J:
- Yes, ESA prevails over CAA even though DES didn't file in time
A:
- Here, DES' failure to comply with the CAA didn't preclude the Director from participating in the distribution sale

- While he retained his rights to a lien for unpaid wages on the property of the debtor, he was also entitled to participate in the proceeds of a sale

- s.87 of the ESA provided that the certificate of unpaid wages was enforceable in the same manner as a J, and gave priority to the lien over all other claims
R:
- JCs who have delivered writs to the sheriff before the levy within 30 days of the levy, or claimants who are effectively secured creditors who have priority, can object to the sheriff's distribution plan
____________________________________________________________________________________

5) SALES OF LAND

- There are often issues relating to the sale of land, as there is no natural correlation between JCs delivering writs of execution in relation to personal property of JD and JCs who have registered against JD's title to land

- ie: J's and other charges registered against title to land v. writs and certificates which may have been delivered to sheriff in connection with personal property

- Therefore, the registrar who draws up plan for distribution under COEA may not know of JCs who don't register their title to land
- Q: what happens then when proceeds from sale of land are distributed?

- Roadburg: don't need to worry about COEA or CAA in mortgage foreclosure sales; simply distribute in order of registration of charges on JD's title


- E: since there are far more foreclosure sales than sales under the COEA, this will always be relevant

- However, this course with sales of land under the COEA, meaning the proceeds must be distributed according to the CAA
- The next case shows that certain JCs can make objections to the sheriff's distribution of proceeds if it is wrong or unjust, such as when mortgageee (secured creditor) loses priority to JCs (unsecured creditors)…

- However, it is not sufficient to simply oppose distribution plan; must propose an alternative plan that is consistent with the CAA (and, in the next case, the Land Titles Act as well)

- ie: see Edinger's two-stage solution in analysis of the next case
Hankin Furniture Industries Ltd. v. Gill (1980 BCSC)…Strange distribution; see Edinger's alternative

F:
- Gill is registered owner of property who, against his title, has 11 charges against his title: 3 J's registered, a mortgage for $35,000, and 7 more J's


- JC #1 applies for sale of Gill's interest in land pursuant to the CAA


- Registrar suggests distribution of proceeds from sale based on order of registration on title


- However, JC #7 objects to the plan, as he probably won't get anything by time money is distributed


- JC #7 argues that, under the CAA, all JCs should share pari passu (ie: equal without preference)

- In response, registrar draws up another plan, giving proceeds to JCs 1-11 first, Bank second, and the surplus (even though there won't be any) to the JD

I:
- How should the proceeds from the sale be distributed?  Is the new distribution plan permitted?

J:
- No, mortgagee loses priority as secured creditor over unsecured creditors

A:
- Intent of CAA is to eliminate priority among unsecured creditors



- However, it was never intended to eliminate priority among secured creditors

- E: while this decision is strange (and wrong), it hasn't been expressly overruled

R:
- JCs may make objections to sheriff distribution plans if they are wrong or unjust

- E: proper distribution plan should've been to distribute first under LTA at stage one as long as there is enough to pay off secured creditors to pay off mortgagee; then, at stage 2, pool the remainder and all JCs, both prior and below mortgagee, share pro rata under the CAA
- E: mortgagee bargained for whatever was left over after previous JC's had been satisfied

- E: therefore, if there is only enough money to pay 2 JCs before mortgagee, and there are JCs registered below mortgagee, mortgagee gets nothing and all JCs still share pro rata
____________________________________________________________________________________

CHAPTER ELEVEN – ENFORCEMENT OF FEDERAL COURT JUDGMENTS

I. EXECUTION AGAINST GOODS

- For BC JCs, timing of delivery of the writ of execution to the sheriff is very important if they are competing against federal court creditors

- Q: what if JD has both federal court creditors and BC court creditors who are competing for the assets of a single JD?

- See s.46 of the CAA doesn't mention Federal Court creditors:


46
No priority

- "There is no priority among execution creditors in the Supreme Court or the Provincial Court"

- BC Deputy Sheriff: no way federal court creditors can share with regular creditors

- However, under COEA, there is a provision for federal court creditors executing against land in BC

- Federal creditors must register their J against land, but there is no integration of federal court creditors into execution against a particular JD's personal property

- Old CL rule "first in time, first in right" prevails, as the next case deals with execution against personal property/goods…

British Columbia (Deputy Sheriff, Victoria) v. Canada (1992 BCCA)…Federal JCs needn't share

F:
- Revenue Canada is execution creditor, who gets J by certificate for amount the taxpayer owed


- RC doesn't notify the taxpayer and delivers a Federal Court writ of fieri facias to the sheriff


- Sheriff, over the course of a month, seizes JD's goods/chattels and sells them


- In the end, there are levies of around $196,000 in the sheriff's "big book"


- Royal Bank then becomes JC of the same JD, and on Aug 23, delivers a writ of seizure/sale to sheriff


- Sheriff interpleads to court in fight between Crown and Royal Bank

I:
- Which JC is entitled to the proceeds?

J:
- For Revenue Canada, entire fund consisting of proceeds levied at instance of Revenue Canada goes to federal court creditor

A:
- If COEA had applied, Royal Bank would've delivered its writ of execution within the 30-day period permitted and ought to have been entitled to share in the amount levied of JD's goods


- However, Lambert J.A. applies the old CL rule "first in time, first in right"

- Here, by the time the Royal Bank writ was delivered, there was no property left (may have been different if there was still JD property left for sheriff to seize)



- E: correct, as on sale, title in the executed goods passes to the purchaser



- As federal court creditors are not entitled to share under CAA, they get the entire proceeds

R:
- The Creditors Assistance Act doesn't apply to sharing proceeds of the sale between federal court and BC court judgment creditors
- Note: sheriff still obligated to CL to execute writs as they are delivered by JCs


- BC can't compel JCs from federal court to share under the CAA


- However, if JCs from BCSC and Federal Court both deliver writs of execution to the sheriff, the sheriff is obligated to follow the CL and execute the writs in the order that they were delivered


- In Deputy Sheriff, the federal court writ was executed first, so Revenue Canada was entitled as a federal court creditor to the whole amount of proceeds and wasn't obligated to share under CAA

- E: if Royal Bank in Deputy Sheriff delivered writ to sheriff first, CAA mentions no obligation to share with federal creditors

____________________________________________________________________________________

II. EXECUTION AGAINST LAND
- The next case deals with execution against real property (land and interests in land)…

Hong Kong Bank of Canada v. Canada (1989 BCCA)…Sharing under the "benefit/burden" exception

F:
- JD is a joint owner of land with many creditors and two mortgages registered against his property


- Order of registration: mortgage ( mortgage ( Revenue Canada ( Hong Kong Bank of Canada


- JD's interest in the land is sold pursuant to the COEA

- Revenue Canada became JC by way of J by certificate from federal court, and objects to share any proceeds with HKBC


- Grounds for their objection is not a statutory immunity; rather, they claim a common law priority if the claims are of "equal degree", the Crown prevails

I:
- How should the proceeds from this execution sale of land to be distributed?

J:
- For HKBC, both creditors must share

A:
- Lambert J.A. accepts proposition that Crown gets priority under CL if claims are of "equal degree"

- However, there are exceptions to this CL principle, one of which is when the Crown takes advantage of a statute under the "benefit/burden" exception


- If Crown accepts the benefit of a statute, it must also accept the burden


- Here, Crown claimed benefit of COEA by registering its J by certificate against JD's title to land

- Having claimed the benefit of that statute, it must take the burden, which is that money pursuant to the sale of land under the COEA must be distributed pursuant to the CAA
- Therefore, Crown must share with HKBC

- E: order of distribution was that funds of sale pursuant to COEA went to mortgagees as secured creditors, and any surplus was held in court for 30 days (stage 1)

- After 30 days, that surplus was ordered to be distributed pro rata to all JCs registered before sale (both Revenue Canada and HKBC in stage 2)

- However, other creditors who give notice to the sheriff within that 30 day period were also to be included in the distribution

- Therefore, Lambert J.A. integrates COEA sale of land (levy) and CAA sharing procedure (after 30 days) whereby JCs notifying sheriff with 30 days of funds levied get to share in the proceeds

- Slightly different than Hankin; allows JC to apply for distribution after sale of land (not goods)
R:
- If the Crown claims the benefit of the COEA, and there is a sale of land pursuant to that statute, the Crown must also accept the burden which is that money obtained pursuant to a sale of land must be shared pro rata with other JCs (within 30 days) under the CAA
- E: Bottom line of CAA is that personal property is shared only when there's actual seizure and sale pursuant to COEA, and any other sale bypasses and renders completely irrelevant the CAA
____________________________________________________________________________________

CHAPTER TWELVE – REVIEWABLE TRANSACTIONS

I. FRAUDULENT CONVEYANCE ACT

- The Fraudulent Conveyance Act is a highly reliable and frequently invoked statute

- Original version appeared in Elizabethan England in the 16th century as a criminal statute with severe penalties, of which were removed 50 years ago

- What remains are provisions identifying elements of fraudulent conveyances and that such conveyances are void against creditors

- E: past case law is inconsistent as the FCA has been around for so long

- However, the current judicial interpretation of the FCA is fairly unanimous and is very favourable to JCs at the expense of JDs

- There are only two sections to the FCA:


1
Fraudulent conveyance to avoid debt or duty of others

- "If made to delay, hinder or defraud creditors and others of their just and lawful remedies

(a)
a disposition of property, by writing or otherwise,

(b)
a bond,

(c)
a proceeding, or

(d)
an order

is void and of no effect against a person or the person's assignee or personal representative whose rights and obligations by collusion, guile, malice or fraud are or might be disturbed, hindered, delayed or defrauded, despite a pretence or other matter to the contrary"


2
Application of Act

- "This Act does not apply to a disposition of property for good consideration and in good faith lawfully transferred to a person who, at the time of the transfer, has no notice or knowledge of collusion or fraud"

- E: Solomon: Bona fide purchasers for value are protected; but transfers for value can be attacked if it can be established that the purchaser somehow colluded with the JD

- "Good consideration" = need not be full market value

- While courts will not consider "natural love and affection" by itself as good consideration, it can be taken into account when relatives pay well below full market value
- s.1 prohibits "dispositions of property" with "intent" to delay, hinder, or defraud "creditors and others":


a) Actus reus – Disposition of property

- This applies to transfer by any method according to the BC Interpretation Act, such as assign, give, charge, ect…

- Assume it applies to any property exigible today


b) Mens rea – Intent to delay, hinder, or defraud creditors



- "Intent" refers to the debtor (not limited to JDs) transferring, disposing, or conveying property

- Where the debtor has disposed of the property for "good consideration" can't be voided under s.2 of the FCA unless there is some sort of collusion between the debtor and the transferee

- Therefore, a fraudulent intent on part of transferee can void protection offered under s.2

- This intent is determined subjectively as a question of fact

- Intent must be established on part of the debtor at the time of disposition of the property
- Intent must be proved on civil burden of BOP


c) "Creditors and others"



- Creditors = any person/entity who, at the time of the disposition, is owed money by JD



- However, it also includes future creditors who can apply to have disposition set aside under FCA
- Therefore, JCs may be able to establish that past conveyances of JD were intended to defraud JC even if they didn't exist at the time of the disposition

- E: how to establish intent to delay, hinder, or defraud creditors?


a) Direct admission of JD


b) "Badges of fraud" through circumstantial evidence

- Bakan (2009 BCCA): Intent can be perfectly innocent, but if there was knowledge that the disposition would hinder or delay creditors, that's sufficient to establish mens rea
- If a plaintiff succeeds that in proving a transaction is fraudulent, the result in s.1 is that the transfer is "void and of no effect against" creditors


- Therefore, court will order disposition set aside to the effect necessary to satisfy the J


- If don't need whole transaction to satisfy J, some of it can still stand


- Note: can also use tracing remedies in s.7 of the Fraudulent Preference Act (see next section)

- Note: JCs still need to use regular processes of execution to realize on the assets if successful


- Whenever JC issues writ, never want to specify which assets to seize (makes sheriff an agent)

- However, JC could theoretically provide asset possibly fraudulently conveyed accompany some of the assets that JD has, and inform sheriff about the action under the FCA
- The next two cases deal with the variety of the Act to creditors and "others"


- JCs and any other creditor at time of disposition are clearly entitled to invoke the FCA

- Q: what is included in the term "others"?

McGuire v. Ottawa Wine Vaults Co. (1913 SCC)…Risky business venture = operator knew of creditors

F:
- Mr. M carries on business in Ottawa, and starts a new business running a pub


- After this, he transfers a particular property to wife for no consideration…purely voluntary transfer

- At time of the transfer, he has no creditors; a few months afterwards, he gains some after he runs into a variety of problems in the running of his pub

I:
- Do the creditors fall within the definition of "creditors and others" within the meaning of the FCA?
J:
- Yes, for creditors (court divided in its reading of the facts)

A:
- Test: did the debtor had the creditor in mind at the time of the disposition?

- Here, Mr. M transfers his property to his wife in anticipation of problems with his business

- Since JD went into a "risky business" which he anticipated would generate debts, he was trying to protect his property fraudulently

- E: these cases can go either way based on facts and inferences drawn based on them
R:
- If the circumstances at the time of disposition reveal that the debtor conveyed property because he anticipated having creditors, then the creditors may be able to invoke the benefit of the Fraudulent Conveyance Act
CIBC v. Boukalis (1987 BCCA)…Secured later becoming unsecured not a bar to invoking FCA

F:
- CIBC held a first mortgage on a particular piece of property belonging to Boukalis (D)


- D granted a second mortgage to his brother (and transfers to near relatives are always suspect)


- At the time D granted 2nd mortgage, CIBC was fully secured

- CIBC tried to claim the benefit of the Fraudulent Conveyance Act by attacking the 2nd mortgage
I:
- Could a secured creditor at the time of disposition of the property, whose security later proved to be inadequate, invoke the FCA and attack the disposition?

J:
- Yes, for CIBC secured creditors who later became unsecured can claim benefit of Act

A:
- Persons who weren't even creditors at the time of disposition (ie: McGuire) can become creditors, so no reason why unsecured creditors can become them as well

R:
- Future creditors with standing to apply under the Fraudulent Conveyance Act include secured creditors at the time of disposition but subsequently become unsecured
- The next case represents a common fraudulent conveyance situation in the context of divorce…

Solomon v. Solomon et al. (1977 Ont. HC)…No shared intent unless evidence transferee colluded

F:
- Mr. S, unemployed and disabled, conveyed all his assets to Mrs. C (car, house, boat)


- While this makes himself judgment-proof, he continues to live in the house he conveyed as a tenant


- When Mrs. C sells the house and buys a new house, Mr. S moves into that new house as well


- Mrs. S., as JC, attacks disposition of the house under the FCA


- Mr. S admits to attempting to "hinder, delay, or defraud" his wife to avoid paying spousal support

I:
- Is the disposition of all the property to a third party protected by s.2, as there was "good consideration"?  Or is it void because there was evidence of collusion?

J:
- Transfer upheld, mere suspicion insufficient

A:
- Mrs. C. argued that she thought the consideration given to Mr. S would be applied to the payments

- Q: what is the state of mind required of the transferee?


- Court holds that knowledge that Mr. S had creditors is insufficient to establish knowledge


- Instead, some evidence of collusion is necessary to void the transfer

- If third party doesn't admit collusion, plaintiff creditor must find evidence of "badges of fraud":


a) Financial status of JD before and after transfer, if he/she disposed to make judgment-proof


b) Disposition in secrecy


c) Disposition "in haste" or timing


d) Retention of some benefit by JD

- Here, P argued that Mrs. C had a relationship with Mr. S beyond mere landlord-tenant


- However, there was insufficient circumstantial evidence to establish this

R:
- Most dispositions to a third party for full market value will not be void, as the only way to establish shared intent to delay, hinder, or defraud is to lead circumstantial evidence of collusion
Chan v. Stanwood (2002 BCCA)…Even legitimate transactions on their face may be fraudulent

F:
- Stanwoods are JDs with multiple creditors who owe Chan, a JC, about $250,000


- To protect their family, Stanwoods consult a lawyer who gives them a paper called "Family Holding Companys", which points out that unsecured creditors can insist on assets being preserved in any particular form


- After this, Stanwoods transfer all of their assets to two private BC companies


- Chan brings an action (and join the solicitor as D) against Stanwood, and succeeds at trial

I:
- Is a disposition to a family holding company a fraudulent conveyance?

J:
- Yes, for JC

A:
- Newbury J.A. interprets the FCA in accordance with common sense and practicality



- Impossible to value shares with transfer restrictions in private companies



- While they are exigible, they are exigible in theory only as JC can't realize on them

- Therefore, while disposition is in theory legitimate, there was still a creative intent to delay, hinder, or defraud, so the transaction was void

- Note: no liability for the solicitor, as JC never properly identified a COA against him; however, if COA was found, court found that he had sufficient intent to defaud/delay/hinder


- While not liable in court, still liable to Law Society for breaching Professional Conduct Handbook

R:
- A common sense interpretation of the intent of the Act is to prevent any dispositions that not only defraud creditors, but also "delay or hinder"
____________________________________________________________________________________

II. THE FRAUDULENT PREFERENCE ACT
- The Fraudulent Preference Act is a bankruptcy statute that became law around 100 years ago

- E: sections 1-6 deal with the substantive law regarding fraudulent preferences, which are useless: Creditors at the time of disposition



- No future creditors can invoke it


b) If, at time of disposition, JD is in insolvent circumstances



- JD must be "insolvent" as defined in the statute



- Often this condition that eliminates application of the FPA

c) Protected dispositions in s.6


- s.6(1): nothing in ss.3-5 applies if the property disposed of is relatively equal to:




i) A sale in good faith




ii) A payment made in the ordinary course of business to innocent persons




iii) A payment to a creditor in money

- Therefore, loopholes in s.6 are massive, meaning very few dispositions or payments will be found to be fraudulent preferences


d) Double intent



- Debtor must intend to prefer one creditor, and creditor has to intend to be preferring



- Usually a result of one creditor pressuring, so this "doctrine of pressure" can negate intent

- E: however, there are 2 strengths:


a) 60-day rule

- Creditor who challenges or objects under FPA within 60 days of the disposition of property need not prove debtor's intent


b) Remedies



- ss.7-12 contain procedural provisions for P's proceeding either under the FPA or the FCA


- Fill in with CAN



- Note: JC under FCA using a remedy from FPA doesn't need to establish JD as insolvent

____________________________________________________________________________________

CHAPTER TWELVE – BUILDER'S LIENS

I. INTRODUCTION

- The Builder's Liens Act is a supplement to CL creditor-debtor contractual rights, and persons working on building contracts gain "special rights" under the Act:


30(2) Counterclaim and judgment for creditor

- "On the trial of an action to enforce a claim of lien, the court may, so far as the parties before it are debtor and creditor, give judgment for any indebtedness or liability arising out of the claim of lien in the same manner as if the indebtedness or liability had been the subject of an action in the court without reference to this Act"

- Also, it is not permitted to contract out of the Act:


42(2) Certain acts, agreements, assignments void

- "An agreement that this Act is not to apply, or that the remedies provided by it are not to be available for a person's benefit, is void"

- Q: why have special legislation granting special rights for persons engaged in constructive projects?

- Rationale: unjust enrichment, as there are persons working on an improvement, can't bargain for security, and no unjust enrichment claim is available (as K = juristic reason)

____________________________________________________________________________________

II. THE LIEN AND HOLDBACK PROVISIONS

1) GENERAL

- The Act gives a few main remedies:


a) Lien with rights of sale



- This was the original protection for persons engaged in construction projects


b) Holdback provisions

- Holdback provisions were then added, whereby persons acquiring land from an owner holds back a certain percentage of the property (10%)

- Therefore, while lien claimants can look to the land if they don't get paid, they also have a pot of money from which their claims may be satisfied


c) Trust provisions



- Not used as much anymore, but see s.10

- The BLA is premised on there being an owner improving the owner's land:


1(1) Definitions and interpretation

- "In this Act:

"improvement" includes anything made, constructed, erected, built, altered, repaired or added to, in, on or under land, and attached to it or intended to become a part of it, and also includes any clearing, excavating, digging, drilling, tunnelling, filling, grading or ditching of, in, on or under land;


- E: this creates as broad a definition as possible

"owner" includes a person who has, at the time a claim of lien is filed under this Act, an estate or interest, whether legal or equitable, in the land on which the improvement is located, at whose request and

(a)
on whose credit,

(b)
on whose behalf,

(c)
with whose knowledge or consent, or

(d)
for whose direct benefit

work is done or material is supplied, and includes all persons claiming under the owner, but does not include a mortgagee unless the mortgagee is in possession of the land"





- E: again, intent of definition is to catch anyone improving land

- There are two main models of construction projects:


a) Head-contractor hires



- Head owner hires head contractor, and head contractor hires sub-contractors, sub-sub, ect…



- Each sub-contractor has workers and material persons


b) Owner as head-contractor



- Head owner is head contractor, who hires sub-contractor who may then engage

- This distinction is very important, as the contractual relationship determines rights and obligations under the Builder's Liens Act, not the work they do


- ie: sub-contractor on model 'a' may be head-contractor on model 'b' while doing same work

- By s.4, in order to make a lien practical and useful, the person primarily liable on each contract has to hold back 10% of the value of the contract:


4(1) Holdback

- "The person primarily liable on each contract, and the person primarily liable on each subcontract, under which a lien may arise under this Act must retain a holdback equal to 10% of the greater of

(a)
the value of the work or material as they are actually provided under the contract or subcontract, and

(b)
the amount of any payment made on account of the contract or subcontract price"

- If you must hold back 10%, and it is over $100,000, must hold it in a separate bank account (can't mix)

- Finally, s.10 of the Act holds money creates a trust fund:


10(1) Contract money received constitutes trust fund

- "Money received by a contractor or subcontractor on account of the price of the contract or subcontract constitutes a trust fund for the benefit of persons engaged in connection with the improvement by that contractor or subcontractor and the contractor or subcontractor is the trustee of the fund"


- Therefore, progress payments received on a particular project must only be restricted to 


that particular construction project

____________________________________________________________________________________

2) LIEN CLAIMANTS

- Lien arises by operation of law by s.2; however, that lien must be perfected by filing within the time period specific in the act and then confirmed by action:


20(1) Time for filing claim of lien

- "If a certificate of completion has been issued with respect to a contract or subcontract, the claims of lien of

(a)
the contractor or subcontractor, and

(b)
any persons engaged by or under the contractor or subcontractor

may be filed no later than 45 days after the date on which the certificate of completion was issued


20(2) Time for filing claim of lien

- "A claim of lien that is not governed by subsection (1) may be filed no later than 45 days after

(a)
 the head contract has been completed, abandoned or terminated, if the owner engaged a head contractor, or

(b)
the improvement has been completed or abandoned, if paragraph (a) does not apply"


22
Lien extinguished if not filed as required by Act

- "A lien in respect of which a claim of lien is not filed in the manner and within the time provided in this Act is extinguished"

- E: lien claimants only file if they are not getting paid; if they are in doubt, err on the side of filing, as if claimants miss the 45 day limitation period, can't get a remedy

- Lien filer must commence an action to enforce the lien within 1 year of the filing:


33(1) Limitation and notice to commence an action

- "If a claim of lien has been filed, an action to enforce the claim of lien must be commenced and, unless the claim of lien has been removed or cancelled under section 23 or 24, a certificate of pending litigation in respect of the action must be registered, not later than one year from the date of its filing, in the land title office or gold commissioner's office in which the claim has been filed"


33(2) Limitation and notice to commence an action

- "Despite subsection (1),

(a)
an owner, or

(b)
a lien claimant who has commenced an action

may serve on a lien claimant, or other lien claimants, as the case may be, a notice to commence an action to enforce the claim of lien and to register in the land title office or in the gold commissioner's office, as the case may be, a certificate of pending litigation within 21 days after service of the notice"


33(3) Limitation and notice to commence an action

- "The notice served under subsection (2) must be in the prescribed form, and service is validly effected if the notice is

(a)
served personally on the lien claimant, or

(b)
mailed or delivered to the address for service given in the claim of lien"


33(4) Limitation and notice to commence an action

- "If service is by mail the notice is conclusively deemed to have been served on the eighth day after deposit of the notice in the Canada Post Office at any place in Canada"


33(5) Limitation and notice to commence an action

- "Unless an action to enforce a claim of lien is commenced and a certificate of pending litigation is registered within the time provided in this section, the lien is extinguished"

- Once a claimant has successfully persuaded the court that they are entitled, BC courts are generally quite generous to the lien holder

____________________________________________________________________________________

3) HOLDBACK PROVISIONS

- Holdback provisions are primarily for the protection of the owner

- If the 10% is properly calculated, even if there are multiple owners, the contracting owner complies with the holdback requirements of the Act, all the owners are protected


- Therefore, the land can't be sold to satisfy any unpaid lien claimants


- The value of the contract is the ultimate liability of the owner

- Also, holdback constitutes a pot of money from which lien claimants can be paid


- Again, this makes sales of land to satisfy lien claimants unlikely

- ss.23-24 of the Act provide that you can either pay the holdback amount to get the lien removed, or pay the whole amount into court to get the lien claim removed

- This payment into court replaces the security in the land, the lien gets removed, and the construction project goes on as normal

- E: if the total amount of liens on title exceed the amount of holdbacks, probably want to pay the amount of holdbacks into court

- Q: how long does the owner/contractor/subcontractor have to hold back the 10%?


- A: 55 days after completion, abandonment, or termination or the improvement


- Therefore, holdback must be 10 days later than deadline for filing claims

- After 55 days, can pay back to contractor

- E: there is now a provision in the Act that not only are there lien claims on interest of owner of land, but this also attaches to the holdback…see Shimco, where court allowed lien claims against holdback even though claimants didn't file lien claims in time


- While not overruled, very controversial

- E: also, there is a prohibition on garnishing the holdback account:


13(4) Garnishment and money in court

- "Money held in a holdback account established under section 5 is not subject to garnishment"

- Section 21 of the Act provides (E: important section)


21
When claim of lien takes effect

- "A claim of lien filed under this Act takes effect from the time work began or the time the first material was supplied for which the lien is claimed, and it has priority over all judgments, executions, attachments and receiving orders recovered, issued or made after that date"



- Therefore, registration is important as it gives priority

- In sale of land (ie: Hankin), lien holder is like a mortgagee registered under Land Titles Act when organizing priorities during distribution of proceeds

- If they get a J within the 1 year, they become JC and lose benefit of priority

____________________________________________________________________________________

4) TRUST PROVISIONS

- Before 1997, vast majority of beneficiaries that were plaintiffs using the trust provisions (now s.10) consisted of lien claimants who failed to file within the 45-day limitation period


- Therefore, they could fall back on the regular 10 day limitation period for trust actions

- Now, s.14 imposes a limitation period for trust actions as well:


14
Limitation period

- "An action by a beneficiary or against a trustee of a trust created under section 10 must not be commenced later than one year after
(a)
the head contract is completed, abandoned or terminated, or

(b)
if the owner did not engage a head contractor, the completion or abandonment of the improvement in respect of which the money over which a trust is claimed became available"



- Because of this, not as many trust actions anymore

- Note: can always bring an action in contract which gives claimant the regular 6-year limitation period

- Also possible that the court will impose a constructive trust on third parties (Groves-Raffin)

- There are offence provisions for breaching the trust with quasi-criminal penalties, but almost always the civil remedies are used
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