Commercial Transactions: Complete Notes: MacDougall: 2010/2011 Term 1 

· These notes are a compilation of my class notes and the course package. I also used Atiyah Sale of Goods Act for clarification at times. 

· The spelling and grammar below is atrocious, but I couldn't be bothered to fix it.  

· Good luck! Hopefully some of this is helpful. 


I. Introduction 

· This is mostly a common law course, since the SGA merely codifies as closely as possible the existent common law.  

· US has replaced the SGA with the UCC, which is comprehensive and covers all of commercial law.  

· The BC SGA also includes some material that is covered in the "Factors Act" in other jurisdictions 

· BC has the oldest version of the SGA in Canada 

· close to the original version 

· At its heart, commercial transactions is about buying and selling goods 

Property 

· May be real  

· or Personal: "choses" 

· chattels real 

· Chattels personal 

· chose in possession (goods), meaning things that are capable of being possessed 

· chose in action (intangibles), which cannot be possessed or seized physically, like an an account or a debt.  

· documentary intangibles (ie. a bank note), the document represents the intangible 

· pure intangible, which does not even have a document to represent it (increasingly common) 

Property Interests 

· ownership 

· biggest and best title 

· the person who has the right to destroy the thing 

· focus of the class will be ownership interests that are possessory in nature.  

· bailment 

· ownership-like interest, but with a limited period of time 

· could be a lease, or a loan of something 

· Non-Bailment interests are not possessory 

· we will look at bailment in the context of an agreement of sale 

Transfers of Property Interest 

· absolute 

· sale, assignmnet, gift, negotiation 

· sales and assignments are usually contracts, while gifts and negotations are not 

· Conditional 

· like collateral/security, bailment 

· an absolute transfer that occurs when a condition is met. 

· until that condition is met you have a kind of interest in it.  

· usually a contract, often a sale or assignment 

· temporary 

· typically a bailment, often a lease 

· no real transfer of ownership, but since BC SGA includes leases, we will look at it occasionally.  

· the transfer of property means "the ppassing of title" 

· title and ownership are basically equivalent under the SGA 



A. Historical Background 
· Law comes from England, may of the laws governing commercial transactions were stablished and intergrated into the common law strutucre of England, many codified under the Sale of Goods Act 1893 

· reproduced as exactly as possible the common law 

· English statute adopted through most of Canada barring Quebec 

· BC is pretty close to original form, with only a few amendments, chiefly ones which extended SGA to protect leases as well as sales 

· Not a code of sale law in that it is not pre-emptive, systematic or comprehensive 

· pre-emptive- displaces all other laws in the subject area 

· systemtic - intergrated, interlocking body with own methodology 

· comprehensive - inclusive and indpeendent to enable adminstration in accordance with own basic ppolicies 

· so in order to get a complete picture of the law of sales, several other acts must be considered 

· The US has codified commercial transaction via. the US Uniform Sales act 

· this become obsolete 

· replaced by Unifrom commerical code, introduced in the 50s and spread through the whole of the USA 

· also there is aUnifrom Commercial Credit Code whihc was aimed at consumer protection 

· Reform has occured in the UK, but not really in Canada outside consumer level transactions 



B. Statutory Interpretation 
· SGA merely codified extant common law 

· so should the former jursiprudence be considered? 

· No, part of the virtue of a codification is to releive the need to investigate huge reams of past jurisprudce 

· jurisprudence may be used to help interpret a confusing passage, but the law should stand on its own.  

· begin by the language of the statute; only if this fails to be helpful should you turn to the common law 

· IN RE Wait 1927 

· court considered whether agreement to sale gave purchaser an equitable interest in the good 

· no, only those interests that are indicated in the contract itself or the SGA are created. 

· the mere sale or agreement to sale will only produced the effects indicated in the statute. 

· Court may perhaps becoming more flexible since the early 1970s 

· Ashington PIggeries v. Christopher Hill 1971 

· SGA not truly intended to "codify" the existing law, so much as state them 

· it assumed the existence of the basic English contract cojmmon law 

· implicit acceptance of freedom of choice, etc.  

· SGA mainly serves to descrbe what terms will be implied where the contract is silent 

· SGA not intended to restrict what parties can agree to, or be some kind of fosillizing form requirement 

· simply a tool for determining what the common intention of parties were when the contract remains silent.  

· since the key question is what the parties intended, the first step will be to look to the contract in order to determine what the parties truly intended, before looking to the particular provisions of the code on which the parties rely.  

Introduction to the Sale of Goods Act 

· Structured in the same way in the Common Law world, and incorporated into the Vienna Convention 

· s. 1 

· definitions 

· s. 3 passing of property 

· s. 5 remedies 

· s. 6 remedies specific to the sellers 

· s. 7 deals with agents, and is normally its own "Factors Act" 

· s. 9 deals with real remedies available to buyers 

· s. 69 deals with contracting out of the SGA, although some provisions may not be contracted out of.  

· s. 73 preserves the common law except to the extent that it is inconsistent with the statute.  


II. The Contract of Sale of Goods

A. The Concept of "Goods"

SGA s. 1 "goods" 
"goods" includes 

(a) all chattels personal, other than things in action and money, and 

(b) growing crops, whether or not industrial, and things attached to or forming part of the land that are agreed to be severed before sale or under the contract of sale; 

· distinction between growing crops and crops to be severed immediately. 

· the case law is a bit confused- the important thing to remember is that just because something is under the SGA, doesn't mean it's not also an interest in land 


Marshall v. Green 
· Key issue in definining s. 1 is the degree to which the section was intended to codify the ratio in this case 

Facts 

· D entered on P's land and cut down trees 

· P owned the land with trees own them. 

· D and P came to an oral agreement to cut the trees ASAP 

· D cut some down, then P wanted him to stop 

Analysis 

· if this was a valid K, P is out of luck 

· Clearly this was a a verbal contract 

· but was this a contract for sale, or a K for land? 

· if it was land, statute of frauds required writing, here there was no writing.  

· Basically when it comes to things grown on the land, where the buyer is purchases with the expectation that the things will keep growing, this is an interest in and 

· where the parties agree that the growing thing will be removed immediately, the land is treated as merely a warehouse, and the K is a contract for hte sale of goods. 

Ratio 

· things growing on the land may be interests in land or may be goods 

· where they are to be left growing, this is an interest in land 

· where they are to be removed immeidately, a sale of goods. 


Fredkin v. Gliens
Facts 
· Subejct of agreement was grass which was growing on the land, attached to a license to enter and bale the grass into hay.  

· Goods or interest in land? 

Analysis 

· jurisprudence seems mixed 

· Marshall v. Green 

· depends on whether the parties indende the growing things to be taken away immediately.  

· the time limit doesn't make sense though 

· here J thinks the better approach is whether the goods were intennded to be severed from the land under the contract of sale 

· if growing thing sold under a K for the purpose of being cut and taken away, they are goods 

· other question is whether this was a sale of goods, or an agreement as to a license to enter and cut grass. 

· this was not a mere license, but a sale of the hay coupled to a right to go gather it 

· So it was goods, and the SGA applies 

Ratio 

· the true test between interest and land and chattels is whether the thing under the K was intended to be severed as part of the sale. 


Carslon v. Duncan et al
Facts 
· Case where D got the interest in land via quitclaim, but never registered it. 

· D tried to exercise its right under the unregistered interest to cut the trees 

· P sued for injunction, trespass, damages, etc. 

Analsyis 

· Question is whether D had gotten an interest in land that needed to be registered, or simply a transfer of chattels 

· if it was a transfer of chattels, no need to register and no problem.  

· COurt comes to the conclusion that whether a contract relating to a growing thing counts as a sale of chattels or relates to an interst in land really depends on the terms of the contract. 

· a contract for standing timber may remain a contract for chattel, even where there is a long period of tie given for removal. 

· Here the contract didn't say that the timber should be severed before sale. 

· there was no intention to treat the timber as a chattel 

· not like owner to cut then sell, purchaser to enter, cut and remove it. 

Ratio 

· if the severance and removal is going to occur at a significantly later time, and the contract is not for an industrial crop (commodity) then this will be a contract for an interest of land.  


B. Sale Distinguished from Other Transactions

SGA s. 1 "sale", "property" & s. 6 
· SGA used to only cover sales, but now also covers leases 

· also important to distinguish a slae from other transactions which are not covered by SGA 

· Problem situations 

· skill and labour used to create the goods which go to buyer 

· skill and labour supplied along with goods which are transferred to the buyer 

· no transfer of property in goods under the contract because of the laws of accession or fixtures 

· The dominant attitude seems to be, however, that the SGA may apply even where technically it shouldn't. 

· some argue that it really shouldn't matter whether or not something is technically a sale of goods for the protections in the statute to count.  

· The real sticking point was under the statute of fraud, which required most sales to be evidenced in writing, whereas contracts for work and materials did not. Since this is no longer at issue, less important. 

· Samule and Davis 

· Dentist made false teeth for P which did not fit 

· P wouldn't pay, and court found the goods "Unfit for purpose", even though arguable this is a contract for skilled labour.  

· doesn't seem to matter as far as the law goes whether the K was for goods, or service + materials 

· someone providing skilled services + materials should be held to at least the same standard as someone selling a good. 

· Contract of sale includes a sale and an agreement of sale s. 6 

· if the transfer is to take effect later, or on a condition, then it is an agreement to sell s. 6 (5) 

· once the property transfers, it becomes a sale 

· if the property transfers immediately, it is a sale s 6(4) 


s. 6 of the SGA 

· heart of the regime and the core of the statute 

· a sale is a contract whereby property is transferred in exchange for money  

· ss. 6(2) and (3) allows property to be transfered to multiple parties 

· contract of sale can be absolute or conditional 

· in many cases the passing of the property will take place, but only subject to certain preconditions 

Sale of Goods or Contract for Labour and Materials 

· can be hard to distinguish between a contract for goods and a contract for service, especially where the contract involves both getting a service and a good.  

· the cases are pretty specific, and it may just be that the judge decides the nature of the transaction based on which person he likes.  

· There are two basic strains 

· whether something is or is not a contract for sale depends o nthe essence of the contract 

· wherever the contract results in the movement of a chattel between one part and another in exchange of money, there is a sale 

Young v. Martens 

Facts 

· work done on the roof of the house, where the contractor was both to install and provide tiles 

· the tiles were not up to scratch, but the contract had no express warranty as to quality 

Analysis 

· P wants the transaction to count as a transaction for goods, so that he can acess the implied guaranty of quality, but D says it is a contract for service.  

Ratio 

· if you have a contract for goods and services, to the extent that the contract is for goods, you may end up with many of the same protections through the common law as you would under the SGA.  


Robinson v. Graves
Facts 

· Wants a picture painted on comission 

· is this a bargain for manufacure and delivery of goods: a sale of goods? 

Analsyis 

· in plain English this is not really a sale of gods, this ia contract for the artist to use his skill in order to produce something for a client.  

· Where the K is for something to be sold by the seller to the buyer, that is a sale of goods 

· Where the K is for skill and labour to be exercised in production of the article, and the dleivery of a good is oly ancillary to the exercise of the skill, this is not a sale of goods. 

· In this case the substance of K as an agreement for the exercise of skill and it was only incidental that some materials would have to pass from the artist to the buyer. 

· so not a SGA 

Ratio 

· whether or not something is a K for sale of goods or  K for the exercise of a skill + cost of materials depends on what the essentce of the K was. 


The Canada Banknote Engraving and Printing Co. v. The Toronto Railway Co. (1895) CA
Facts 

· P where engravers, printed some bonds and coupons for the D 

· D refused to accept saying that they were defective 

· D pleaded statute of frauds, claiming that this was a sale for gods so needed a written agreement 

Analysis-Burton JA 

· If the contract is intended to result in the transfer for a price from one party to the other of a chattel in which the other party had no prevoius property, it is a contract for sale. 

Analysis- Osler JA 

· There is evidence of an oral agreement here 

· accepts that this was a sale of goods only reluctantly 

· looks more like an aspect of a contract respecting work + materials, and would have ruled that way if not for the contrary opionin of the rest of the court 

· Here the actual materials are kind of irrelevant 

· the value of the coupons as chattel is none 

· ink and paper is worthless 

· Thiks the relationship is much more like an employee to employer than a buyer to seller 

· Concurs VERY reluctantly 

Analysis - MacLennan JA 

· Agrees with Burton basically 

· where the contract is intended to result in transferring for a price from B to A a chattel in which A had no previous property it is a contract for the sale of a chattel 

Ratio 

· Mixed 

· One side sticking with Lee v. Griffin- is this K truly about the transfer of goods, or are the goods transferred merely incidental to the skilled labour 

· Other side saying basically if it is a contract under which a chattel moves for a price from B to A where A had no prior interest in the chattel, then it is a sale of goods 

· doesn't matter as much know that there is no requirement for writing 


Gee v. White Spot
Facts 
· P got food posionign eating at D 

· alledging this was a contract of sale, and want to use implied condition of fitness or quality 

Analysis 

· is food eaten at a restraurant a sale of goods? 

· normally sales of items of food are a sale of goods 

· may also find that where the purchaser eats at a restaurant there is an implied reliance on the D's skill and judgement to properly preparet he god 

· Court adopts the Massachusetts-New York rule 

· a person serving food for immediate consumption on the premisies impliedly warrants that the food served is wholesome and fit for consumption.  

· prepareation and serving of food is incidental to the sale of good 

Ratio 

· purchase of food at a restaurant is usually a sale of goods 

· if the restaurant is basically cheap you are going there to buy the food, which counts as goods 

· but if the restaurant is fancy, yo may be buying the ambience, service, and so on, which takes you out of contracts and into torts.  


Barter 
· Mason and Risch v. Christner 

· where you have a contract where payment is accompanied by a specific good (in this case a used piano) you have a barter, not a contract of sale 

· sale requires the transfer of a money consideration 

· whether the consideration is wholly or in part other goods whose price is not fixed in money, the transaction is an exchange or barter, not a sale of goods 

· Barters are sales contract, but are not covered by the SGA 

· in fact, barters are two sales  

· but SGA s. 6(1) says a sale must be for money consideration in order to apply 

· so in order to access SGA, must make sure that condisderation is for money (or goods valued in money) 


Messenger v. Green 1937 NS CT/SC
Facts 

· P suing for goods sold and dleivered 

· says he sold goods worth 376 

· D  gave back goods worth 247, leaving a balance due of 219 (somehow) 

· D says the K was for a reutrn of wood worth the balnce on the K.  

Analysis 

· Actions is for balance remaining on the account after the wood delivered is substracted 

· This was not a barter 

· there was a fixed price- the D to provide goods amounting to the value on the account 

Ratio 

· even if goods are used as part of the price, this can be a contract of sale so long as the goods are valued in money terms under the contract. 



Sale of Goods or Lease or Hire-Purchase Contract 
· Until 1993, act did not included leases so it was important to distinguish a lease from a sale 

· this is less important now 

Lease 

· a lease is a bailment contract 

· a person gets possession and certain rights over goods for a limited period of time, without ever getting ownership of those goods 

· at the end of the bailment period, the possessionary interest reverts to the owner 

· BC SGA includes leases, so some of the protections apply to leasors as well as purchasers.  

· determining between a lease and a sale may sometimes be important 

· may be trying to avoid taxes, and so on 

· the court will look at what the K actually is, not just what you call it 

· particularly tricky where the lease includes an option to purchase 

· are the two separate contracts? Or does the lease lead inexorably to a transfer, in which case it may be a sale.  

· if the option is for the genuine price of the goods at the time the option will exercise, this indicates a true lease and true option 

· if the option is  a token amount or an mount that bears no relationship to the market value, then the whole transaction will be treated as a sale.  

· another situation is where there is a bailment, but the goods will be gone by the time that the goods are supposed to revert 

· ie. you cannot lease a beer.  


Lee v. Butler
Facts 

· Hardy entered into hire and purchase agreement with Lloyd 

· Hardy to give the furniture, and then in exchange Lloyd pays the lease until the goods are paid for 

· if there is a late payment or if the goods are moved, then Hardy can reposses without notice 

· all goods paid as part of the lease are not part payment so wouldn't be teturned 

· contract makes clear title does not pass until the whole payment has been made. 

· Lloyd sold before the final payment made, Butler purchased.  

ANalsysi 

· Basically uses the Mercantile agent exeception to say that Butler, having purchased in good faith 

· Lloyd aquired possession with the consent of the true owner. Lloyd sold to Butler who didn't know they weren't hers to sell 

· Butler is protected. 

· This was a contract to purchase, since the goods would eventually become the property of Lloyd once the price was paid, so SGA applies and Butler is protected 

Ratio 

· whether a K is a lease or a purchase may come down to the construction of the contract 

· just because they say it is a lease, doesn't mean it is- look to see if what is occurring is truly a sale or actually a lease. 


Helby v. Matthews
Facts 

· Brewseter gets piano from H 

· B pawns the paino to M 

· agreement basically a hire purchase. 

· once B has made all of the payments, then he would get ownership of the piano, but until that point piano remains property of true owner 

· but B could return the piano at any time, and would not be required to make further payments 

Analysis 

· question is whether B was in an agreement for sale 

· if so, M is protected under the Factors act since he got the goods in good faith and without notice 

· If B agreed to buy the piano, you can't just call it a hiring to get out of that. 

· But here B didn't agree to buy 

· he was in no legal obligation to keep payinkg for the pianos 

· he could hback out at any time 

· he only had the option to become the purchaser if he made all of the payments 

· If the "buyer" can change his find and get out of the K, then it is not an agreement to purchase 

· Cannot be an agreement to purchase where the buyer doesn't have to make up mind whether he will purchase 

· Since B just a hirer, M doesn't fall under the protection of the Facors act. 

· Different from Lee v. Butler, since in that case there was an obligation to buy.  

Ratio 

· where there is a lease and option, if the buyer can get out of the contract at any time prior to the contract (ie. there is no obligation to keep paying) this will not be a contract for sale but a true lease. 


Agency Contracts for Sale, Consignment Contracts, and Contracts of Sale or Return 
· Consignments may e set up in two ways 

· Consignor leaves goods with the congisnee, and the buyer enteres into a contract with the Consignor 

· no contract of sale between the consignee and the buyer 

· the consignee is merely the consignor's agent, and so the relationship between the consignee and the buyer is not governed by the SGA 

· Or, there may be a contract of sale between the consignor and the consignee, in which case there are effectively two contracts of sale 

· sale and return 

· if the consignee finds a buyer, the consignor transfers ownership to the consignee, who contracts to the ultimate buyer 

· consignor -sale-> Consignee -sale-> Buyer 

· there are thus two sales, and if the buyer wants remedy, he must go to the consignee 

· third type 

· like a sale and return, but where consignee fails to find a buyer, the consignee himself buys the goods 

· the courts will interpret this as a conditionl sale arrangment since the goods are never supposed to end up back with the buyer.  

· keep in mind that some agency issues are covered by the SGA because it has incorporated the Factor's act.  


Weiner v. Harris
Facts 

· P makes jewelry, D is pawn broker 

· P gave F jewelry to sell 

· on sale for cash only or return 

· goods remain the property of P until sold 

Analysis 

· was this a striaghtforward sale or reutn contract? or was F an agent for sale wtiht the authority to authorize sales 

· if it was sale or return, then property never vested with F, and P is entitled to the goods 

· Not `sale or return 

· can`t make somehting `sale or return`just by calling it that 

· here F could not be seen as the buyer of the goods, but was rather looking as agent to be compensated for his service by a portion of the profits 

· the fact that he was being paid for service strong evidence that he was not an agent 

· F was the very definition of a mercantile agent- sent all over the country to sell goods for P 

· Since F was agent, falls under the factors act and D has good title to the goods.  

· `sale or return`normally means that the consignee has the ability to purchase the goods from the consignor to sell, or can return them to the consignor.  

· `sale`here meant sale by F as an agent, not sale TO F. 

· F doesnt have the right to purchase the goods from P if he wants; his purpose is to sell them to others 

· thus he is an agent for sale 

Ratio 

· whether the arangment is true consignment or agency relationship is a matter of the constructoin of the contract 

· where the person selling the goods is paid for that service, strong evidence that person is an egent. 

· Sale or return allows the consignee to decide whether or not to purchase the goods from the consignor 

· agency relationships fall into s. 59 of the SGA, which allows the bonafide purchase to take good title over the goods where the sale is by an agent.  


Re Stephanian's Persian Carpets
Facts 
· Comes out of a bankruptcy proeeding 

· trustee says the `consignment relationship`between the P (Anglo) and the bankrupt company S is an unsecured interest 

· S sold oriental rugs ona retail basis, and A sold such rugs on a wholesale basis 

· S gave rugs to A to sell to others or on own basis 

· Agreement 

· says S remains whole owner 

· A to insure the condition of the goods and take all risks 

· A to pay all shipping charges to ship or retturn the goods 

· S can inspect at any time 

· A must sell over wholesale prices 

Analsyis 

· Basically, a consignment is a an arragement whereby the owner send goods to another on the understanding that such other will sell the goods to a third party and remit the proceeds to the owner after deducting his compensation 

· pretty common practice in the sale of oriental rugs, since they are very expensive and it would be hard to retain an inventory 

· Problem is that people will want to characterize everything as sale by consignment in these cases to avoid losing things during bankruptcy, so must look closely at the agreement 

· Here A must look after shipping, condition of rugs 

· A has right to return where unsold 

· no obligation for A to purchase unless selling to third party or to sef 

· Since A had no obligation to pay until sale, and since A had the right to return unsold goods, there was no sale of the rugs to the bankrupt party 

· Was this an assignment intended as security? 

· "true consignment" aimed at consignee acting as a selling agent paid by commission, to control the ultimate selling price or to maixmize the return to the consignor 

· this didn't occur here, since the whoelsale price was fixed no matter what the agent sold it for 

· "consignment as security" 

· purpose to alleviate consignee's cash flow problem, and protect interest of the consignor from consignee's creditors.  

· Here, how could rugs remaining in inventory provide any security to S for A's bankruptcy? 

· if they were repossessed, S would be in the same position with respect to them as when they were delivered 

· crditors would stlil want at them. 

Ratio 

· where the consignee is required to keep the goods (cannot return them), this will not be a consignment but a conditional sale 

· also look at who bears responsibility and risk 

· normally, the consignor would be deemed a secured party in this kind of transaction and the PPSA should apply 


C. Elements of the Contract

Common Law Preserved 

· no writing requirement, but most of common law preserved 

· oral, written both fine- parole evidence rule may apply 


SGA s. 73 

· 73  (1) Except so far as they are inconsistent with the express provisions of this Act, the rules of the common law, including the law merchant and in particular the rules relating to the law of principal and agent and the effect of fraud, misrepresentation, duress or coercion, mistake or other invalidating cause, continue to apply to contracts for the sale of goods. 

· So practically all the rules of contracts still apply, including offer and acceptances 

Price 
· Price is an important part of a contract, but parties might not have to agree on price 

12  (1) The price in a contract of sale may be 

(a) set by the contract, 

(b) left to be set as agreed in the contract, or 

(c) determined by the course of dealing between the parties. 

(2) If the price is not determined in accordance with subsection (1), the buyer must pay a reasonable price. 

(3) What is a reasonable price is a question of fact dependent on the circumstances of each case. 

13  (1) If there is an agreement to sell goods on the terms that the price is to be set by the valuation of a third party, and the third party cannot or does not do so, the agreement is avoided. 

(2) If the goods or any part of them have been delivered to and appropriated by the buyer, subsection (1) does not apply and the buyer must pay a reasonable price for the goods. 

(3) If the third party is prevented from making the valuation by the fault of the seller or buyer, the party not in fault may maintain an action for damages against the party in fault. 

· So the price may be set out in the contract, determined by a formula in the contract, or be based on custom or useage 

· if price is not determined, then you must pay a reasonable price 

· May & Butcher 

· if there is a provision for determining price in the K which fails, the K fails. You cannot use 12(2) to submit a reasonable price as the alternative.  

· if a third party is supposed to set the price but fails to do so, s. 13 says the contract is avoided unless the goods have already been appropriated and delivered to the seller, in which case a reasonable price will be imputed.  


Montana Mustard Seed Co. v. Gates
Facts 
· P convinced D to grow msutrad seeds 

· contract was for P to buy mustard at fixed price. 

· in this case the price of mustard seeds was up because supply down 

· Contract provided that the grower would plant and harvest seeds, limited grop size, delivery of whole crop 

· K seemed to say that P had only to pay D for best seeds, with set price 

Analsys 

· clearly the K cannot mean that P gets the whole crop, but only has to pay for the best grade of seeds. 

· So while P has to pay something, what should that price be- the K was silent on all seeds but thehigherst grade. 

· s.10 allows the price to be fixed where silent in K, but requires a cotract to be found first 

· May v. Butcher 

· no Contract unless the price is determined or determinable 

· K definitely was a say for the whole of the crops, but price for some seeds silent 

· where silent, doctrine of reaosnable price 

· if they cannot agree what the price was, the law will fix a reasonable price 

· cannot imply terms inconsistent with the K, but in a suitable case the court may imply a term that the price for goods shall be reasonable where it is not expressly agreed. 

· What should reasonable price be here? 

· not actual market price, since actual market price for low grade seeds was many times the K price for highest grade seeds. 

Ratio 

· where a contract is silent on price, but is otherwise a contract, a reaosnable price may be implied when not inconsistent with the terms of the contract 

· be wary of May v. Butcher 


Categorisation of the SUbject Matter of Contract

Existing vs. Future SGA s. 9 
· goods may either be existing or future 

9  (1) The goods that form the subject of a contract of sale may be either existing goods, owned or possessed by the seller, or future goods. 

(2) There may be a contract for the sale of goods, the acquisition of which by the seller depends on a contingency that may or may not happen. 

(3) If by a contract of sale the seller purports to effect a present sale of future goods, the contract operates as an agreement to sell the goods 


Specified vs. ascertained and unascertained - SGA s. 1 `specific`goods 

· goods may either be specific or ascertained/unascertained 

· goods will be future/present and specific/ascertained 

· transactions for future goods take effect as an agreement to sell 

· you cannot actually tranfer future goods 

· cannot pass goods which do not yet exist.  

· speicfic goods are goods that are identified and agreed on at the time of the sale of goods 

· unascertained goods are contracts for a type of good that has not been yet picked out 

· specific goods will not allow rejection, since the buyer picked it out, while ascertained goods may be rejected 

· goods become ascertained once they are selected and presented for delivery 

· since unascertained goods are definitionally not unique, you will never get specific performance.  


Types of Obligations


Conditions, warranties and intermediate terms - SGA s. 1 `warranty`s. 15(2) 
· SGA uses conditions, warranties extensively without properly explaing their meaning 

· this still creates doubt 

· "pure conditions" 

· a condition on which the existnece of the contract depends. 

· condtions may be promissor or condtingent 

· promissory- something a party to the K must do or the K is breached 

· contingent- some oblgiations of the contract will only attach went external contingent comes to pass 

· warranty under s. 1 of the act is an "agreement collateral to the main purpose of the contract" 


Leaf v. International Galleries
Facts 

· Guy buys a painting thinking it is painted by a particular artist 

· a few years later, finds out it is not and wants his money back via resicssion 

Analysis Denning 

· No claim here for damages or breach of condition or warranty, just for recission 

· P says this was inncent misrepresentation and should be entitled to recission even of an executed contract of sale 

· pretty easy to put both parties back in their original position 

· here there was a mistake about an essential quality of the maintin, but not about the subject-matter of the sale 

· P wanted the picture, and he got it. 

· the contract was valid 

· The fact that the painting was painted by X was either a warranty or condition 

· if it was a condition, Buyer couldr reject for breach or get damages (as he could if it was a warranty) 

· This was probably a condition 

· but the rule is that once a good has been accepted, he cannot then terminate for breach and reject the goods 

· also present in SGA 

· Here P has accepted the goods and used them for years and years 

· he is barred from rejecting the goods now 

· Can P rely on this as a misrepresentation rather than a condition? 

· an innocent misrepresentation is a much less serious thing than a breach of a condition 

· a condition is a term of the contract of a most material character, and if you can't claim under breach, you cannot claim under the less serious innocent misrepresentation 


Hong Kong Fir v. Kawasaki Kisen Kaisha
Facts:

Analysis 
· question is often whether an event will relieve the parties of their obligation  

· historically 2 types of obligations; collateral to the main purpose of the contract (warranty) and those which were mutually dependent so the breach of this class would terminate the obligaion (condition) 

· the central inquiry is the efect of the breach on the contract (not the nature of the cause of the breach) 

· this means you can't neatly divided everything into conditions and warranties 

· where a term cannot be called either a warranty or a condtion, then you need to look to see hether the  event deprives the innocent party of the whole of the beneft which it indended to get from the contract 

Ratio 

· intermediate terms- did the breach lead to the deprivation of the whole of the benefit from which the innocent party indtended to benefit? 


Cehave v. Bremer Handelgesellschaft (The Hansa Nord)
Facts 
· S to sell B citrus pellets 

· 2 k of sale, each ot be elivered in bulk by installment 

· first few shipments fine 

· later price falls substantially - k price was 100K, market price 86K 

· Some of the cargo rejected, B says not of good quality 

· S says if not of good quality, must have been in sea so the B should lodge claim with insurers.  

· so basically no one talking control of goods 

· 3rd party was importer, applied and was granted authorizeation to sell the goods 

· S not told, B were 

· 3rd party sells goods for very little, paid to "whom it may ocn\cern" 

· then B gets those goods for way cheap, and uses it as per normal 

· so B gets the goods and pays less than half what it would have. 

· CA finds that the goods were not of merchantable quality, so B was entitled to reject 

Analysis 

· Comes down to whether or not there was an implied ocndition of merchantability which was breached such that B was entitled to reject the goods. 

· Old common law distinction between condition and warranty 

· also elements of looking to whehter the breach went to the root of the contract 

· anticipatory breach also developed 

· where a party tells the other he is going to be in breach, the innocent party may treat that declaration as a breach going to the root of the matter 

· repudiation 

· Under SGA old rule was also the division 

· a breach of condition, no matter how slight, allowed termination 

· warraties never to allow conditions 

· many stipulations were intermediate, the effect of which dependended on the breach 

· this is what is going on in Kawakasi Kisen Kaisha 

· Task of the Court 

· Is the stipuation on true ocnstruction a clear condition a breach of which allows termination? 

· if not, lok to extent of actual breach 

· if actual breach goes to the root of the contract, the other party may terminate 

· anticipatory brach 

· if one party before the day on which he is due to perform his part shows by his words or ocnduct that he will not perform it ina vital respect when the day comes, the other party may treat the contract as repudiated 

· so was "shipped in good condiition" a condition or warranty or intermediate stipulation? 

· no clear authority on this term. 

· with "shipped in good condition", if a small portion of the whol cargo was not in good condition, this should lead to damages, not a right to reject 

· right to reject requires a seriuos and substanil breach.  

· so buyers not entitled to reject the goods, but only entitle to the difference in value between the sub-par gods and sound goods. 

Analysis Ormrod 

· Answer to whether the buyer was obliged to accept the goods or merely get damages was whether the breach went to the root of the contract. 

· The quesiton is whether parties intended that the buyer should be entitled to reject the goods if they were not shipped in good condition, and this will dpend on the nature of the breach. it is the events resulting from the breach rather than the breach itself which may destroy the consideration and allow the buyer to terminate the contract.  

· So to find out whether a term is a true condition check the following in order 

· Does the K expressly allow that in the event of the breach of the term in question, the other party may terminate? 

· Does the contract looked at as a whole have this effect? 

· Does the breach create a right to reject under the sale of goods act or other statutes? 

· in this case, the condition of qualtiy was clearly not meant to be a condition. So then, check to see if it went to the root of the contract 

· in this case it did not, so no right to terminate 



Bunge v. Tradax 
· B and S had for for sale of soya bean meal 

· basically question is whether the seller's obligation to give 15 days notcie of delivery a condition? Or is it an intermediate term? 

· THre is something to be said for making the term a condition, but s. 10(1) of the sGA says that unless different intention appeared, time of pament not of essence of K 

· Really hat needs to be done is look at the K in light of all the circumstnaces and determined whether the intention of the parties, based on the contract, will be best carried out by treating it as a warranty or as a condition 

· intermediate terms as in the Hong Kong Fir case are a landmark, but we shouldn't treat all terms are intermediate 

· So keeping in mind the modern approach, and wihtout being overeager to treat everything as a condtion, the basic approach to constructing the contract should remain as before 

· keep in mind the need for certainity on one hand, and the desirability of not allowing termination where the breach is technical and damages would be enough of a remedy 

· Clearly in mercantile contracts, time may be highly of the essence, and this should be kept in mind while constructing the contract. 

· here, until the P knew the time of delivery, it couldn't figure out which port should be used to nload the goods.  

Ratio:

Implied Terms

SGA s. 69 

· 69  Any right, duty or liability that would arise under a contract of sale by implication of law may be negatived or varied 

· (a) by express agreement, 

· (b) by the course of dealing between the parties, or 

· (c) by usage, if the usage is such as to bind both parties to the contract. 


CP Hotels v. Bank of Montreal
Facts 

· deals with the duty of care a customer has to a bank with respect to the prevention and detection of forgery in drawing of chequees 

Analysis 

· if there is such a duty, it applies to all customers, not just to "sophisticated commercial customrs" 

· this would create too much ambiguity about to whom the duty applies 

· duty to look at bank statements and vouchers with reasonable care applies to all customers or none of them. 

· in commercial transactions, often implied terms exist as a result of custom and usage 

· but here not much to suggest such an implied term 

· little evidence that an implied term that customer has duty 

· plus, hard to see how you could imply such a term against the established rule of law that in the absence ofa verification agreement, a customer does not owe a duty to his bank to examine statements wit hreasonable claim. 

· Here the duty is not necessary to the business efficacy of the banker and customer relationship, so cannot be implied on that basis. 

· So should it be implied in the last category- implied as a reasult of legal necessity 

· question is whether these implied terms should be truly necessary, or merely reasonable.  

· test should be one of necessity 

· duty to examine bank statements with reasonable care and report discrepancies within a reasonable time is not necessary or required by the contractual relationship, so it should not be so imposed.  

Ratio 

· goes over the various ways terms can be implied 

· as a result of custom or usage 

· necessary to give effect the contract/for business efficacy 

· legally necessary for the contractual relationship 


Exclusion and Limitation Clauses 
· SGA based on freedom of contract 

· this is based on the ntion that parties have basically equal bargaining power 

· if buyer does't like the deal, he doesn't have to take it 

· courts beginning to realize this isn't always the case, and that consumers may in fact have much less power 

· reflected in approach to exclusions and limitations 

· clauses which 

· deny that express warranties or representations are included in sales contracts 

· limit or negative a buyer's rights in the event of non-performance or defective performance 

· attacked on two grounds 

· buyer often not aware of the legal signficance or presence of these terms, so is deceived as to nature and extent of rights under the contract 

· use of standard form contracts preclude any chance of true bargaining, so consumer powerless to protect against the eclusion 

· old defence; fundamental breach 

· now rejected 

· new approach: unconscionability 


Hunter Engineering v. Syncrude Canada Ltd.
Facts 

· D operates an oil plant.  

· P to provide equipment 

· equipment failed shortly thereafter 

· D had to repair at own cost because P refused warranty coverage 

· K contained warranty for 12 months after start-up, break down happened shortly thereafter 

· So K warranty expired, but P still fel within statutory warranty of reasonable fitness found under SGA 

Analysis: Dickson 

· can P be held liable under the K warranty because the limitation was precluded on the basis of fundemental breach 

· Accepts Photo production in that fundamental breach is purely a matter for construction, and courts should not overturn the agreement of parties, providing the agreement is no unconscionable 

· fundamental breach proved a confusing doctrine at best 

· where extreme unfairness would have been the result of the operation of an exclusion/limitation, a fundamental breach occured and the party in breach could not rely on the limitation or exclsuion  

· new approach- look whether the K properly interpreted excluded liability for the fundamental breach; if it did, stick to that K. If parties clearly intended to exclude liability even in the case of fundamental breach, exclusion will apply 

· Photo Producion 

· makes no sense to allow commercial parties who wholly understand their risk to allocate risk however they please within their own contractual relationship.  

· must simply read the contract as written and if it excludes liaility, give effect to that 

· business people are capable of looking after own interests by assigning risk 

· Canada has pretended to follow it, but hasn't really 

· this has led to parties playing games of characterization, attempting to show how a given breach was "fundemental"/went to root of K 

· becomes an artificial process of characterization 

· Important ot keep in mind that parites factor exclusions into the purchase price, and that exclusion clauses are not the only provisions which may lead to unfairness 

· better to lay aside the doctrine of fundamental breach and deal explicitly with unconscionability.  

· So, if on true construction K excludes liability, give effect to that 

· only wehre there is unconscionability should the courts interfere with freely agreed to bargains 

· ie. inequality of bargaining power. 

· Here warranty clearly excluded liability for the defects 

· no evidence at all of unconscionability 

· so no liaility 

· both parties sophisticated commercial parties who knew what they were getting into. 

Dissent- Wilson 

· there is no more doctrine of fundamental breach in Canada. 

· the construction approach is what should be done 

· But courts are sometimes only applying lip-service to the construction approach 

· some courts are using a "fair and reasonable" construction in relation to the survival of an exclusion clause after a fundemental breach. 

· a substantive test of reasonableness which leads to undue discretion 

· Photo production approach of true construction would import a lot of simplicty and certainty, but might result in harshness 

· or we could adopt some kind of reaonableness element 

· may produce a lot of uncertainty 

· rejects the concpet that an exclusion clausemust be a fair and areasonable provision at the time of negotiation 

· Other approach would be to consider whether, after a particular breach, it was fair and reasonable to enforce the clause in favour of the party who had commmitted that breach even if the exclusion clause was clear.  

· Wilson notes that unlike the UK, we do not have the same kinds of protective legislation 

· we must balance freedom of contract with the need to not allow parties to work unfairness through the courts. 

· So where a fundeamentla breach occurs, exclusion clauses should be given their natural effect 

· but court should still be able to ask whether in light of the circumstances, that exclusion should be enforced.  

· So what we will have is a return to a natural construction approach with an explicit test of unfairness tailored to meet the facts of the particular cases 

· circumstances surround the making of a contract might allow an argument of unconscionability  

· SO the emphasis on unconsionability and inequality of bargaining power 

· so we have two possible ways of going after the contract 

· unfairness/unreasonableness 

· unconscionability 

· Here nothing unconscionabile or unreasonable, so exclusion will be enforced. 


Consumer Protection and the Contract of Sale 
· freedom of contract isl imited where the buyer is acosumer with little power or informatin, by statute 

· SGA 20 also Consumer Protection Act, Trade PRactices Act  

· s. 20(1) is aimed at consumer protection 

· applies for retail sales, not consumer transactions 

· applies to things that are sold new by someone in the ordinary course of business to someone not in the ordinary course of business. 

· 20(2) bbasically says that for retail goods, except for goods that are used, you cannot contract out of 17, 18, or 19 

· if the goods are sold used, s. 20(2) doesn't apply.  

· 20(3) says for retail sales you cannot contract out of the s. 16 implied ocnidtions of right to sell, quiet enjoyment, etc.  

Business Practices and Consumer Protection Act 

· defines a consumer as someone who participates in consumer contract- so privity doesn't apply here 

· covers consumer transactions and small businesses 

· supplies same deal, people who participate in the sale of goods - privity not required 

· s. 3 prohibits waivers 

· s. 4 deceptive practice: any representation by a supplier that has the capability, tendency, or effect of misleading a consumer 

· can be written, oral, visual 

· may occur before or after the contract 

· s. (3) gives examples 

· s. 5 says that the supplier must not engage in these practices 

· supplier bears burden of proof of showing the act or practice was not deeptive.  

· consumer merely raises issue, then burden moves to supplier 

· s. 8 unconsionable acts, may occur before or after transactions 

· s. 9 says supplier cannot do unconscionable act, and once again puts the burden on the seller 

· s. 10 sets out remedies.  

· s. 11 says that consumers have no legal obligation with respect to unsolicited goods or services unless the consumer has set out in writing that it intends to accept the goods or services.  

· Part IV generally deals with specific problematic contracts 

· continuing services contracts (ie. gym memberships) 

· direct sales contracts, where the seller is not in his usual place of business 

· gives form requirements and a right to cancel within 10 days of agreement.  

· Part XIII sets out additional penalties taht can apply on top of damages 


Stubbe v. COllier
Facts 

· P is electrician and president of consumer protection agency 

· D is an ecnyclopedia selling door to door 

· P says that D engaged in desceptive practices 

· Some of D's reps came to P's house, gave sales presentation 

· P listened b/c of interst in trade practices 

· after presentation, P told D agents that they had violated trade practices act, called police. 

· agents gave P training manual and script, contracts, etc. 

· agents not called, because their whereabouts unknwon 

Anaysis 

· sales presentations and scripts designed to capture attention and lead to sale 

· no evidence that D's product in anyway defective 

· agents required to read script 

· first part of script defective 

· designed to make the pruchaser think the salesman is there to do some survey on the effectiveness of an advertising campaign, but there was no campagin 

· purpose is that people are more likley to let stranger in if it's thought the stranger is not simply there to sell a product 

· deceptive door opener thus aimed at getting an audience. 

· this is clearly a false representation because the intent of the solicitation is different from what was represente, and it was made explicitly by D 

· agents are paid by commission, so there is  lot of incentive to "improvise" and deceive 

· the Collier's office was doing compliance verification by telephone to ensure sales reps had complied with particular requirements w/r/t representation. 

· so other deceiptions made by the reps were not the fault of colliers, but since made by their employee in the case of employment, still liable. 

· unsuccessful efforts by the employer to prevent agents' misrepresentations will not put the employer outside the reach of the act. 

· while the agents do give out cards immediately which reveal they work for Colliers, their spoken words are deceptive and leave the impresion that they are doing something other than sales. D 

· while an alert person would be tipped off, a guilible person would not, and the act is aimed at protecting everyone, even the credulous. 

· So the door opener was capable of deceive 

· Colliers authored this deceipt 

· A door to door salesman must say something when the door is opened; he or she must reveal the true purpose of the solicitiation, or it will be deceptive. 

· Remedy: permanent injunction which will prohibit any practice which fails to plaintly disclose at the outset the true purpose of the solicitation. 

Ratio 

· sets out that where there is a depetive act or practice, this can be found whether or not the person was actually deceived 

· the infringement can occur where what was said is capable of being deceptive 


Roa v. Bonanza Ventures (c.o.b. UCC Total Homes)
Facts 
· P joined a "shoppers club" 

· you picked out and ordered items from a catalogue at the manufacturer's price 

· D made representations that 

· you could buy items at manufacturer's price 

· club's catalogue did not contain discontinued items, and there was a guarantee that items in the catalogue would be available if ordered 

· P tried to buy a TV, wasn't in stock 

· D tried to get them to buy a bigger, more expensive one. 

· P wanted a refund of the club fee 

· D says P not entitled to rescind, and there was no guarantee of availability.  

· Contract attempts to limit relationship in many ways 

· no warranties at all 

· only supplier may cancel an order 

· member has no right to call or deal with suppliers 

ANalysis 

· K purports to bind P into a K with manufcatorers and asuppliers who aren't in the K and to whom P has no legal recourse 

· under K, even manufacturer's warranty appears blocked 

· Language of K suggests that all orders are contingent on the ability of hte manufacturer to deliver 

· this may lead to the manufacturer or supplier cancelling orders with no notice and give P no recoourse 

· goes against terms in the SGA and the CPA, without explicitly having P waive those statutory right. 

· Believes P's story that D guaranteed availability 

· This is a deceptive act in contravention of the Trade Practice Act 

· s. 3(3)(a) representation that the sujec of a consumer transaction has a quality that it does not have 

· (n) availability in greater numbers than in fact are available 

· (r) use of deceptive representation about a material fact 

Ratio 

· court finds another deceptive partice because the K denied the P rights under various acts (SGA, CPA).  


Levasseur v. Whitney Canada Inc.
Facts 
· P went to wealth seminar at the hyatt 

· aftewards, attendees invited to buy "wealth building kits" at a value of over 1K.  

· P bought 2 

· K contained a notice of cancellation which provided buyer could cancel transaction within 10 days of receipt 

· P provided cancellation notice within 10 days, D gave back money for one but not the other 

· eventually D paid after small claims court 

· P wants an award under s. 19(4) of the act for slow payment of the refund of the seond kit 

Analysis 

· sole question was whether this was a "direct sale" for the purposes of the Act 

· D says not a direct sale because no face-to-face contact, andbecause it fell within the "trade show" exemption 

· D says direct sale aimed at "door-to-door" transactions 

· P says there was face to face contact,and not a trade show 

· DIrect sales not limited to door to door transactions 

· Direct sale 

· a contract for sale of goods or services 

· made in the ordinary course of business 

· made at a place other than the seller's permanent place of business and made by face-to-face contact 

· Is this a trade show? 

· a tradeshow is a gather of member of a trade for the exhibition of the latest technology, products, developments, etc. 

· advertises the goods and services of the exhibitors at the show 

· no. 

· This was a direct sale 

Ratio 

· direct sale 

· a contract for sale of goods or services 

· made in the ordinary course of business 

· made at a place other than the seller's permanent place of business and made by face-to-face contact 

· trade show 

· gathering of members of an industry to examine the newest developments, technology, etc 

· shows how generous courts are in terms of protecting consumer interests.  


Gaertner v. Fiesta Dance Studios
Facts 
· P bilked out of thousands on dance lessons 

· Coaxed into more and more lessons because D made her think she as a gifted dance and had a huge future 

· later, though, she wrote a letter saying she had a bumb nee and requested a refund.  

· Later, P complains about the adequacy of the instruction, and that the instructors talked in glowing terms about her ability in order to get her to sign up for more and more dances 

Analysis 

· Clearly D highly inscrupulous 

· but typically not the role of the courts to relieve a man from the burden of a contract he has made under no pressure and with eyes open, just because it was foolish.  

· so most of the lessons are ok, she bought them and basically got what she paid for 

· the last few payments though were the product of a cruel fraud 

· told her she was going to be  a semi-instructor, needed to have her dancing filmed. 

· at completion, big party with champagne and cake 

· then they told her she needed 25K more lessons 

· P didn't want to sign, but caved 

· the "queen for a day" routine made it hard to back out.  

Ratio 

· I guess that the courts aren't going to protect you from making foolish contracts 

· However, where you are fraudulently induced into payment, this is going to found to be fraud 

· I am guessing this is case that MacDougal just likes the facts of. 

· also was one of the cases that triggered the creation of the Consumer PRotection Act 


Tilden Rent-a-Car v. Clendenning
Facts 
· P rents a car, provides minimum requested information 

· got additional coverage, signed, etc 

· didn't read the terms of the K, as was clear to P 

· Contract had exclusion of liability where any damage due to illegal activity 

· P crashed car while DuI 

· P says he was informed that the additional covered would provide ful coverage 

· W said that unless customers specificlaly inquired, P was not likely to disclose this.  

Analsyis 

· the exclusion is extremely rboad; appear to apply whereever there was a breach of law or regulation, no matter how insignificant (eg. speeding 1 mph over the limit). 

· P would not have entered into the K had he knwon the full terms. 

· D says L'Estranger- P's signature is definitive proof that P read the contract and was thus notified. 

· part of hte objective theory of K where whatever the actual intentions of a person are, the terms of the K are whatever the reasonable person would have thought them to be 

· outward appearance is what counts, not what parties inwardly meant 

· But here it was clear to the rep that P had not read the document 

· a party cannot rely on the expectation that the document has been read where it knows te toher party did not actually read it 

· This kind or rental transaction is not like a formal commercial transaction where parties can be expected to have read the documents. 

· this is rushed, informal -speed is half the point 

· The clause that D is trying to rely on here is inconsistent with the whole purpose of the thread.  

· There is a parallel here to the ticket cases 

· where a person wants to dpeart from the ordinary and well-understood terms of the contract, he must make it plain to the toher party 

· any terms which differ from what might be reasonably expected should be pointed out. 

· A party seeking to rely on a stringent and onerous provision may not do so unless they have taken reasonable measures to draw such terms to the attention of the other party, and in the absence of such reasonable measures, it is not necessary for the party denying knowledge of the terms to prove either fraud, misrpresentation or non est factum. 

· Since car company did not point out the onerous provision, it cannot rely on it. 

Ratio 

· where a term in a contract is particularly onerous and stringent, and departs from what a person might reasonably expect, a party cannot rely on that term unless he has taken reasonable measure to draw such terms to the attention of the other party. 


Harry v Kreutziger (1978) BCCA
Facts 

· P was an Indian with a boat and a commercial fishing license 

· boat had little actual value, but the license was still very valuable 

· P wanted to u[pgrade the boat but was having trouble securing funding 

· D really wanted to purchase the boat, knowing that the license was highly valuable 

· D pushed P very hard to sell the boat to D 

· slipped cheques under doors and so on 

· finally a deal was struck at way under the price 

· and after the agreement, D still reduced the payment by 500 bucks 

Analysis - McIntyre 

· was this a case of unconscionability? 

· there must be an inequality in the position of the parties due to ignorance, need or distress which would leave the weaker in the power of the stonger 

· there must also e proof ofsubstantial unfairness 

· this creates a presumption of fraud. 

· Here P much less advantage by the D 

· P made clear he wanted to continue fishing and retainig his license 

· P only agreed because D assured him that P would easilyget another license 

· So inequality of power 

· actual unfairness? 

· yeah, P sold an asset worth 16K for 4K 

· yowch.  

· P swore that the only reason he sold the boat is that D assured him P could get a new license 

· the D, a man of more business experience, educatio, and knowledge of the value of a license, took advantage of P and steered him into a bad bargain. 

· The fact that P could have gotten indendent legal advice or torn up the cheque is immaterial 

· this kind of thing will almost always be the case where there is unconscionability 

· So K rescinded 

analysis: Lambert 

· Looks at Morrison unconcsionability 

· inequality of bargaining power + substantial unfairness = presumption of fraud 

· looks at Lloyd's Bank, Denning makes a general type of unconscionable bargain out of a bunch of other doctrines 

· duress, unconscionability, undue influece, undue pressure, and salvage 

· Denning thought they all rest on inequality of bargaining power 

· aimed at remedying Ks where they were entered into on unfair grounds.  

· thinks there is really one simple principle: 

· is the transaction seen as a whole sufficently divergent from community standards of commercial morality that it should be rescinded. 

· community standards to be assessed by Canadian jurisdpudence, the more local and recent the better, as well as from laws. 

Ratio 

· sets out two approaches to unconscionability 

· MacInture uses a modified undue influence 

· inequality of bargaining power 

· proof of substantial unfairness 

· leads to presumption of fraud 

· Lambert 

· If K doesn't conform to community standards of commercial morality, the K will not be enforced 

· May use either M and L, or just M- probably not L along.  


III. The Passing of Property and Risk

Significance of Situs of Property 
· Location of property in the goods in question is often mportant 

· buyers right to reject specific goods, whether risk of loss has passed to the buyer, sellers right of reasl all depend on whether the buyer has property 

· some issues it does not matter 

· just because B owns the goods doesn't mean he has a right of possession 

· B may become owner and still retain the right to reject, whereupon ownership revests in the seller. 


Rules Governing Passing of Property - SGA ss. 22 and 23 

· the time at which property passes is a function of intention, subject to the s. 21 qualificatoin that for unascertained goods, possession cannot pass until the goods are ascretained. 

· where the intent of parties cannot be determined, s. 23 imputes intention  

· s. 22 sets out that where goods transfer whenever the parties intended them to.  

· if not clear, s. 23 applies 

· different rules for specific vs. acertained.  

· 23(2) unconidtional contract for specific goods in a delieverable state, the transfer occurs at the moment the ocntract is made 

· so time of payment or delivery doesn't matter- as soon as the K is entered into, property transfers.  

· this means that property is accepted, and so under 15(4) the all of the buyer's conditions are treated as warranties.  

· courts may try and vaoid this 

· however, this rule doesn't apply where the goods are not in a deliverable state, so litigation under 23(2) often deals with wether or not the goods are deliverable, or showing that the goods are in fact ascertained.  

· s. 23(3) applies where there is a contract for specific goods, but the seller needs to do something to put the goods in a deliverable state 

· in this case, transfer of property occurs when the condition is met and the seller has notified the buyer that the goods are deliverable.  

· basically for specific goods, it is usually wise to expressly provide for the time of transfer in the K.  


Specific Goods

Kursell v. Timber Operators and COntractors
Facts 
· deals with the purchase of a forest in Latvia 

· a Law was passed which appropriate the forest to the public 

· so who owned the land at the time it was appropriated? 

· S says that title had passed to B, so B must pay price 

· B says that title never passed, so the K fails out of frustration 

Analysis 

· here the contract set out that trees in area X would be cut at a certain price, where those trees were a certain diameter 

· here not every tree in the forest were to pass to B; only those whose diameter met the certain requirement 

· how much passed depnded on how the trees were cut 

· so the timber was not ascertained or in a deliverable state 

· the B cannot be bound to take delivery of an undertmined part of a tree not yet identified. 

Ratio 

· since the trees were not yet ready to be cut, they were not in a deliverable state. this being the case, the goods did not pass 


Unascertained Goods 
· SGA does not define unascertained goods 

· unascertained goods are goods which at the time of contract, it is not clear which precise goods will be the subject matter of the K 

· goods may only have been generically described 

· goods may be a portion of a larger bulk 

· future goods 

· Until the goods are selected, manufactured, or speerated, there cannot be transfer of possession since s. 21 says you cannot pass possession until goods are ascertained 

· until that time the K can only operate as a K to sell. 

· unascertained goods do not pass until they are unconditionally appropriate to the contracte 

· this means they have been picked out for delivery, and there is no way to change which goods will be delivered.  


Carlos Federspiel Co. v. Charles Twigg Ltd.
Facts 

· P is a retailer 

· D is a bike manufacturer 

· P agreed to buy some bikes from D 

· P paid D for the bikes 

· then D went bankrupt, and trustee refused to deliver 

· thus the question is whether title had passed to P.  

ANalysis 

· issue is whether the goods were appropriated to the contract by the sellers with the consent of the buyers so as to pass the ownership to the buyers. 

· in order to constitute an approprition, the parties must have had (or reasonably be supposed to have had) an intention to attach the contract irrevocably to those goods, so that those goods and no others are the subjet of the sale 

· it is by the agreement of the parties that appropriation is made, although B can assent to an appropriation by S in advance in persuance to a contract 

· appropriation by the seller always involves an actual or constructive delivery 

· S may retain possession, but only as bailee (holding property is safe-keeping) 

· where the goods remain at the seller's risk, this suggests S still has ownership 

· there is a link between ownership and risk 

· Usually the appropriating act is the last act to be performed by the seller 

· if there are further acts yet to be done, this can be evidence that the goods have not yet been appropriated to the contract 

· Here the goods had not yet been shipped 

· the intent of parties was that ownership would change on shipment, the shipment being the D's decisive act in performance of the act 

· no delivery was made 

· no suggestion of the goods being at the buyer's risk 

· last two acts (sending the goods to Liverpool, having the goods shipped on board) were not yet performed by D 

· So the inference will be that the goods had not yet been appropriated to the contract 

Ratio 

· In order to have appropriation, both parties must have the intent to attach the contract irrevocably to the goods in question 

· parties must both agree to the appropriation, although under the contract the buyer can assent in advance 

· appropriation will involve delivery or constructive delivery 

· the location of the risk creates a presumption of ownership 

· typically the appropriating act will be the final obligation of the seller, and the goods are out of the possession of the seller 

· merely sitting in the seller's warehouse may not be enough, since the seller could still switch them.  


Caradoc Nurseries Ltd. v Marsh
Facts 
· D to purchase from P a quantity of trees and shrubs 

· D wanted to substitue some of the goods 

· D rejected the goods on delivery 

· the question is whether P can make an action for the price, or is restricted to damages 

· if restricted to damages, it is not clear what P suffered, if anything 

Analysis 

· basically this was a sale by descrtiption of unascertained goods. 

· where there is a sale by description of unascertained goods, and the goods are in a deliverable state and are undconditionally appropriated to the contract, the property passes to the buyer. 

· Here the buyer implicityly assented to the appropriation, because the contract required the D to select the various shrubs and trees which would complete the order.  

· here the goods were not ascertained until the truck came to the D's house and the goods were tendered 

· because any time before that P could have turned around and switched the goods 

· at that point the appropriation to the contract was complete 

· Since the goods were apprpriated, and thus property passed, P was entiteld to the sale price. 

Ratio 

· for unascertained goods, they will be ascertained at the last point in which the seller or buyer could substitute different goods. 


Sells v Thomson
Facts 
· D bought 25 volumes of books from P, a publishing company 

· books to be taken out of the existing stock, and would have to be appropriated to pass the property therein to D. 

· D wanted to reduce order by 13 

· P nonetheless apprpriated 25 volumes and tendered to D 

· D refused to accept 

· P brought action to Price 

Analysis 

· Did D implicitly assent to the future appropriation of the goods, or did the notification which purported to reduce have the effect o. 

· in other words, could P after recipt of the notificatio proceed to set the goods apart and approriate them as per the K. 

· can P then get action for price 

· Here D repudiated before the time of delivery 

· P declined to accept the repudiation, and then attempted to deliver nonetheless 

· Here, the D's implicit assent to an appropriation of the goods was withdrawn by the notice, so that goods could not thereafter use D's assent to appropriate the goods and get the action for the price 

Ratio 

· while there may be an implicit assent to the appropriation of the goods, in may be withdrawn by notice 

· then seller cannot ignore this notice and attempt to appropriate the goods instead 



Flynn v. Mackin & Mahon
Facts 

· P passenger in a car driven by brother 

· collision is between brother and Mahon car 

· Mahon negligence caused the crash 

· P now nearly totally blind.  

· Mackin was a priest who may have owned the car driven by Mahon 

· Mackin says he is not the owner 

· Mahon owns a garage, and has sold Mackin cars in the past 

· Mahon and Mackin arrange to buy a new car for Mackin 

· Kind of complicated series of arrangements, but what ends up happen is that Mackin was going to trade his car in, and Mahon was going to take the old car with the cheque to the dealer 

· it was on the way to give the new car to mackin 

Analysis 

· It ends up there being an agreement of sale for the motor car between Mahon and Mackin, and an agreement of sale between the dealer and Mahon.  

· Here, while Mahon was driving the new car to deliver to Mahon, there was nothign to stop him from selling it to someone else 

· the goods were thus not unconditioanlly appropriated 

· Mackin hadn't seen the particular car, so really any car of the appropriate description would have been sufficent.  

· in any case this was actually a barter, not a sale of goods, because Mackin's old car was not going to satisfy part of the purchase price, but rather as old car + fixed sum 

· so SGA would not apply 

· that being the case, ownership would only pass when goods actual where handed over witht the intention of transferring ownership 

Ratio 

· once again shows that for unascertained or future goods, the keep point is where the goods are unconditionally ascertained- no other good could be used instead of 

· as long as the seller could replace the goods with another of the same description, not ascertained, and title doesn't pass 

· demonstrates that liability and risk are tied to ownership.  

· also shows how where you engage in "trade-ins" need to be careful or you may find yourself out of the sales context and instead be in a barter situation 


Risk and Frustration

SGA ss. 10-11, 25 

· Risk passes with property according to s. 25 of the act 

· Risk is often stipulated in contracts 

· risk determines who bears the burden of an uncertainty, and how will shoulder the financial consequence if the goods are destroyed or injured.  

s. 25 sets out that barring express intention otherwise, risk moves to the buyer with the transfer of the goods, WHETHER OR NOT DELIVERY HAS OCCURED.  

Jerome v Clement Motor Sales 

Facts 

· P traded in two cars for a new one 

· new car stayed in shop to be repaired, P was able to keep using one of the trade ins 

· Fire happened, destroyed new car and one of the old cars 

· who owns what?? 

Dissent- Laidlaw 

· property passes when parties intended it to 

· this is afinding of fact based on the intent of parties as demonstrated by the terms of K, conduct of the parties, and the circumstances of the case.  

· while normally there is the assumption that goods do not pass until the work is done, but this can be displaced by the intent of parties 

· The langauge of the contract made clear that the property would pass on payment of the purchase price, not based on date of delivery 

· The intent of the parties was clearly that the buyer would immediately lose title of the trade in, and would only keep using the car by permission of the seller.  

· the fact that the seller kept possession of the new car to do some repairs is not determinative. 

· immeidately after the K seller was free to dispose of the used car- indeed, he had the cars registered in his name.  

· then buyer signed the transfer documents, transfered new car into name of buyer, seems clear seller intended to divest himself of ownership 

· B can't now claim that ownership never passed to her.  

· looks at other evidence which suggests that title had passed, and B was just waiting to acquire possession.  

· Anyways Laidlaw basically just reads the plain language of the K which said that ownership passed on payment 

· conduct supported this.  

· if the seller had gone bankrupt or something everyone would have agreed that B should get the car, having paid for it.  

· So notwithstanding certain repairs were to be done by the seller persuant to theK, the intent of the parties was clearly that the property was to be passed on payment of the delivery price.  

Schroeder JA Majority 

· P wants to recover the price paid by her for the new car, saying she never got it 

· not claiming value of cars, since one she never gave up possession over, other burned while she remained in ownership 

· the question is who had the risk over the car. 

· SGA says for specific or ascertained goods, property passes when parties intend it to pass 

· look at terms of K, conduct of parties, circumstances of the case 

· unless different intention appears, where there is a contract for speicfic goods and the seller is bound to do something to put them in a deliverable state, property does not pass until that thing is done and the buyer is given notice.  

· "deliverable state" means a state under which the buyer would be bound by the contract to accept 

· it doesn't matter that the things to be done by seller here were trivial.  

· P must show a different intention to defeat the ordinary rule 

· P says the transfer of the permits, and the payment of the transfer fee demonstrate a contrary intention to ordinary rule  

· not enough I guess.  

· what about the term which states that property doesn't pass until full payment is made?  

· must look at the purpose of the term in the contract 

· the term was included to protect the seller against loss of a seller's lean if the good came into the possesion of the pruchaser before the payment of the purchase-price.  

· plus, the full purchase price hadn't been paid, because P kep possessio of the trade in.  

Analysis-McGillivray JA 

· Looks at SGA whi says that, barring contrary intention, goods only pass when all changes that need to be made have been made.  

· payment of the cash balance does not evidence a contrary intention, nor does registration  

· of course you would register quickly, you want to use the car ASAP 

· Anyways, normally when a contract like this where the vendor must do some repairs prior to delivery, the buyer has the right to demand delivery in the correct from, and may reject the goods if they don't meet the contract terms.  

Ratio 

· where the transfer has been complete, the buyer owns the car and holds the risk 

· if the transfer had not been complete, the seller would hold the whole of the risk.  

· simply demonstrates that risk and transfer of ownership are related.  



Ocean Tramp Tankers v V/O Sovfracht 

Facts 

· Suez Canal nationalized 

· obvious at the time of K that UK may seize the canal 

· Parties nonetheless agreed to a charter agreement 

· left it "for the lawyers to sort out" were the canal closed to traffic 

· chaterers had to pay per month from the delivery until redelivery 

· "war caluse" saying ship would not be made to go into dangerous area 

· basically the ship got stuck for a long time, and the owners of the ship say the contract was frsutrated 

Analysis 

· war clause breached, but was there frsutration 

· Charters cannot rely on the fact the ship became stuck in the canal, since that was their own fault 

· they were in breach of the war clause and cannot rely on self-induced grustration 

· Charters say K would be frustrated no matter what, since the alternative aws the ship going around the cape which would make the venture fundamentally different from what was bargained for., as it would take much longer 

· So was this frustration? 

· where an event happens that is not provided for under the contract that makes a fundamentally different stituation from what was considered under the K, the contract is at an end.  

· not absolutely required that the eevent be unexpected or uncontemplated, jjust that no provision was made for it 

· if the parties did not foresee it, this allows an inference that they made no provision for it.  

· here, while the parties could foresee the closign of the canal, they did not provide for it, so the doctrine may still apply 

· But was performance of the K here "a thing radically different from what was undertaken under the contract"?  

· it must be more than simply onerous or more expesnive 

· it must be unjust to hold the parties bound to the contract 

· Here, the blockage of the canal did not bring about a "fundamentally different situatin" such as to frustrate the venture 

· the long way took about 30 days longer in a trip of just over 100 days, so not that radical 

· goods were not perishable or affect by long travel 

· goods were on board the ship at the time- if the K were frustrated, could the seller simply throw the goods way with no breach? 

· the voyage around the Cape made no significant difference; it just took longer and was more expensive for the charterers.  

Ratio 

· The doctrine of frustration may apply wherever something occurs which is not provided for under the contract, whether or not the parties expected or contemplated that it might occur 

· though failure to expect may allow inference that it was not provided for 

· the change must be radically different from what was undertaken under the contract.  



IV The Seller's Title Obligations

SGA ss. 16 & 20 

· Barring a different intention, s. 16 implies terms dealing with quality of title anda right to sell 

· in a K for sale of goods, there are 3 implied terms in s. 16 

· a) Condition allowing termination  

· that the seller has the right to sell the goods 

· b) warranty that the buyer will get quiet possession 

· c) warranty that the goods are free of any charges or encumberances which were not declared to the buyer 

· none of these attack the title itself- all give the buyer in rem rights against the seller.  

· only (A) allows termination, and 15(4) means that for speicfic goods, termination may not be possible (conditons->warranties) 

The Nature of the Right to Sell Goods

Rowland v Divall 

Facts 

· P bought car from D 

· Repainted, kept it for a couple months 

· resold to X 

· The police show up, claiming car was stolen 

· So D had no title to give to P 

· P suing for total failure of consideration 

Analysis 

· There is an implied condition on the part of the seller that he has a right to sell the goods.  

· so buyer has right to rescind and get the money back.  

· but here recission may be impossible, since P can't return the car, so K can't be rescinded.  

· but the reason he can't return it is the breach of the term- that D never owned it in the first place.  

· while normally the buyer cannot rescind a K of sale and get his money back without returning the subject matter, in this case the fact that the seller didn't own the goods in the first place can't deprive the plaintiff of his remedy. 

· so total failure of consideration 

Atkin-Concurring 

· total failure of consideratino- P got no part of that which he paid moeny for.  

· but what of the SGA, which says that where a buyer accepts goods, breach of any condition is to be treated as a warranty, and no termination is possible.  

· but here there was no sale, since D had no title to pass.  

· where the reason for rejection is that D had no right to pass title, P may reject eve in prior acceptance.  

· here P got no part of what he wanted to posses- the right of possession and the property 

Ratio 

· 16(a) is an implied term of the contract, but here there was no contract since there was no title to transfer. The goods were stolen. 

· So this is total failure of consideration, so the contract is avoided.  

· Demontrates that where goods are stolen rather than simply fraudulent, there will be no title to pass and total failure of consideration may occur.  


Butterworth v Kingsway Motors 

Facts 

· R gets car from B on a hire-purchase agerement.  

· so R to make payments, if default B pay take repossession 

· property remains with owner and R gets no interest other than as hirer 

· R may not assign or charge any rights/obligations 

· R made some of the monthly payments, but not all of them and had not exercised right to purchase 

· she sold car to K by cash and a piece of equipment 

· but the car still belonged to B 

· breached implied condition that the seller owned the goods 

· K sold to H 

· H sold to D 

· D sold to P 

· all transactions made in good faith.  

· R kept making monthly payments, until she realized she'd done wrong and told B 

· B wrote P, wanting to get the car back.  

· B offered to let P pay the outstanding balance on the car, which would then give P title 

· would have been easy if P had accepted, then got R to finish payments to P 

· but P would rather get his money back since car has depreicated 

· So P is suing D up the chain of possession.  

Analysis 

· can P rescind the contract and give D back the sale?  

· P says total failure of consideration 

· as soon as he found out what the true situation, P was entitled to rescind, and he did rescind, which crystallized his right to receive repayment of the purchase price 

· he was not pretending to retian possesion of the car 

· wrote a letter clearly stating he was holding onto the car at the disposal of the defendants.  

· so P is going toget his money back 

· So now who owns the car?  

· at the time this all happened, B had title to the car but R purported to sell 

· but now, R has completed payment, and acquired a good title, so B has no more claim to the car.  

· Then R's perfected title feeds the previously defective titles of the subsequent buyers 

· so now ownership passes down the line, and ends up with D having a perfected title.  

· So what about other damages? D can sue H for damages 

· but D now has the car 

· so D will get the price he paid minus the value of the car 

· At what date is value of the car to be assessed?  

· it should be cacluated at the date at which the D actually received perfected title.  

· so the car was worth 800 at that date, and D paid 1275, so H must pay D 475 

· This 475 gets passed up the chain to R 

Ratio 

· total failure in consideration once again allows recission 

· it is important that the plaintiff immediately exercise right to rescind, by disclaiming any proprietary right over the goods.  

· MacDougal thinks the lst party probably shouldn't have been able to reject the goods.  

· Here the P could have gotten some title, really this was a breach of 16(a), that could not allow rejection because of 15(4) 

· feeding the title is possible 

· for the calculation of damages, use the date at which the title was perfected.  

· you can still claim that you got damages for the title getting to you alte 

·  you got the title later than under the contract.  


The Scope of 16(a) 
· 16(a) only guarantees that the seller has the right to sell the goods, not that he or she actually has title to the goods. 

· 16(a) may always be contracted out of, but court may be sceptical so it must be abundantly clear this is what you are trying to do.  


Niblett v Confectioners Materials 

Facts 

· Buyers want to recover from Sellers on the grounds that the goods delivered were not in accordance with the K 

· K was for canned goods of a certain brand "Nissly" 

· Nissly was delivered, but it was found out by Nestle that these goods were being imported with that brand name 

· they claimed this violated the Nestle copyright, and so the buyers agreed not to sell or dispose of the goods under that title 

· Buyer tried to dispose of them, but this required them to strip off the label and sell without mark or label, obviously difficult 

Analysis- Bankes 

· Interprets right to sell the goods quite broadly, finding that it doesn't just mean right to a good title or right to quiet possession 

· the goods must be of a nature that the vendor has the right to sell 

· since here the goods violated copyright act, the vendor had no right to sell them, which breaches the implied condition 

Analysis- Atkin 

· the protection of section 16 is limited to where the are not "circumstances of the contract such as to show a different intention" 

· here there were no circumstances showing a different intentin, so there was an implied condition that the sellers had a right to sell the goods, which they did not 

· indeed they admitted they were infringing on the copyright.  

· the implied condition as to ttile means the seller has the right to pass the property and that no one had a superior title, so that the purchaser might have quiet enjoyment.  

· anyways, under the SGA there is an implied condition that the sellers shall have a right to sell the goods at the time when property is to pass 

· since they didn't have that right, there was a breach of this condition 

Ratio 

· interpreted the right to sell quite broadly, not just with respect to title 

· if there is some reason that the seller did not have the right to sell the goods, then the seller will be in breach of the implied condition.  


J. Barry Windsor v Belgo Canadian Mfg. Co.  

Facts 

· P does sales promotions, advertising 

· D is a private company importing electrical applicances 

· P negoitated a sale from D to X for a bunch of lamps 

· D said the lamps were good sellers and there had never been any problems 

· D knew that P operated in BC, and that P intended to resell 

· But ti turns out they were in breach of the relevant standards, and could not be legally sold.  

Analysis 

· P says D is in breach of implied condition of right to sell (s. 16) because the goods were in breach of stndards.  

· Yep, where the seller can be stopped by the law from selling he has not the right to sell 

Ratio 

· Just showing the operation of statute on the seller's right to sell via s. 16 


Exclusion of the Implied Condition of the Right to Sell - SGA ss. 16(a) and 20

Sloan v. Empire Motors Limited 1956 BCCA
Facts 

· P ageed to purchase car from D 

· then VFC seized the auto 

· P suing D for breach of warranty of title and VFC in the alternative for wrongful seizure 

· So D agrred to sell to P in installments, with the resrevation of title, ownership, and property remaining with the seller until payment, though P got possession immediately 

· but there was already a condcitional sale ageement between D and VFC 

· Once the auto was seized, P convinced D to go get P's belonging out of the back of the car 

· this suggests that D admitted that VFC had a right over the car 

· P then stopped making payments on the basis of advice from the financier 

· this also implies an admission that the VFC was alid in seizing 

· So basically, VFC is admitted to have had a prior conditional sale agreement under which the right of seizure had accrued 

· But did this reach arranty? 

· condition 4 of the agreement of sale purports to exclude all warranties not cotnained in the contract 

· purports to force the P to rely on the written contract for warranty 

Analsyis 

· P argues that D had contracted to sell the general property in the automobile 

· D says only selling whatever title it had 

· or, a chance to get title 

· The contract looks like a sale 

· contains words "delivery and acceptance" and "use Ford Sedan" sugesting a possessory interest 

· this means at minimum contract was for possessory interst, not "whatever title D actually had". 

· agreement to pay for properyt in 1952 Sedan suggest that general property in the automobile was the subject-matter of the agreement. 

· and it was clear that tilte, ownership, and right of possesssion was reserved to the seller until payment main in full 

· this necessarily implies that title, ownerhsip, and right of possession where the sellers to give in the first plce 

· contract also contained an assignment from D to fianncing company 

· which warranted the title was free of ecnumbrance 

· by incorporating this assingment into the K, it declared to the P that D had title free of encumberance 

· so the evidence does not suggest that D was merely passing whatever residcual property it had or merely an opportunity to purchase. 

· since the seller had no right to sell, the D is liable to the plaintiff in damages. 

Ratio 

· it is going to be very hard to limit or exclude condition of title,Slao 

· court will look into the contract and will interpret terms such that they are warranties as to title 

· it seems like it must be necessary in a sales agreement that there be an implied condition/warrantly with respect to title? 


Warranties of Quiet Possession and Freedom from Encumberance 

· 16(b) and (c) are more commonly contracted out of than (a), partly because they are both warranties and thus don't go to the root of the contract 

· 16(c) sets out that there is a warranty that the goods are free from any charge or ecnumberance not known or declared to the buyer 

· quite often the buyer may be unaware that  athird party has a security interest in the goods 

· buyer not required to check the registry either, unlike for real estate registration of the secuirty interest does not imply notice.  

· so seller is obliged to declare all interests 

· 16(b) gives the owner a warranty to have an enjoy quiet possession.  

· may apply were the seller did have the right to sell at the time of K, but after some period of time has passed, the buyer no longer is able to sue the goods 

· may be wise to K out of this if possible.  

· 18(c) is unique to BC an d is an implied condition that the goods will be durable for a reasonable period of time.  


Microbeads AC and another v. Vinhurst Road Markings Ltd.
Denning
Facts 

· D bought a machine from P to make white lines on road 

· but a few yers later, EC claimed the machine violated their patent 

· got an injunction to stop D from using it. 

· EC Filed patent in 67, but only in 1972 could it enforce 

· D bought the machines from V before the patent was published, and with no idea the machines might infringe 

· however they didn't like the machines, and did not pay 

· P, the manufactuer sued 

· at first defence was "not reasonably fit for purpose 

· once D realized the machines were in breach of batent, they went with the seller's implied condition that he has a right to sell the goods 

· right to pass the proerty, and also right of the buyer to undisturbe dpossession of the goods. 

Analsyis 

· at the time of sale, the sSwiss company was able to pass the goods, and there was nothing stopping D from using them 

· so couldn't use warranty over title 

· but there is also a provgision 16(b) that warrnas the buyer shall have quiet possssion of the gods 

· this warranty goes into the future 

· the warranty of quiet ejoyment is an assurance against the consequences of a defective title and any distrubance that results therefrom. 

· this is a warranty that covers even suits from a title paramount (someone who has a better title than the seller), the seller will be liable for damages under the warranty 

· P says that the defects of title must be present at the time of sale 

· at the time of sale, P didn't know there was anything wrong with title because EC had not made public the patent 

· Denning REjects this- the wrarranty applies even where the defect is not there 

· the seller may be totally innocent, but the warranty makes it so he still bears the loss 

· Here clearly D cannot enjoy his goods, so the warranty applies. 

Ratio: Denning 

· the warranty of quiet possession applies where the title which was transferred was not defective at the time of transfer, but the goods are nonetheless defective in title in some way 

Analysis Roskill 

· few cases in this area because ordinarily the plaintiff wil use 16(A) directly 

· right of quiet enjoyment is an assurance against the consequences of a defectice title 

· it doesn't matter by what means the conseqnece has arisen 

· so 16(a) applies to the title itself, while 16(b) applies to the consequences arising from a defect in that title 

· is thus forward looking 

Ratio: Roskill 

· 16(b) is forward looking and applies to the consequences which arise from a defect in title 

Analysis: Pennycuick 

· basically agees with the others that  unless the intent of parties can be shown to be different, 16(b) applies in a forward looking way to throw the loss on the seller, even where both parties are innocent 

RATIO 

· 16(b) is forward-looking and applies to any consequences that arise from a defect of title, even where the title was fine at the time of sale, unless the intent of parties dmonstrates otherwise 


PART V. SELLER'S OBLIGATINOS AS TO DESCRIPTION AND QUALITY SGA 17-20
Sales by Descritpion 

· language in act is very unstaisfactory 

· what does it mean to sell things by description, and why is it ncessary given the concept of strict liaility in contract, and that the terms of the contract may already be labeled arranties or conditions 

· NOwadays practically all contracts governed by the SGA are understood to some extent as sales by description 

· s. 17 is supposed to do something beyond s. 18 and 19, but not clear what exactly 

· Where there is a misrepresentation 

· was it a term or a representation? 

· representation: can use estoppel to bind the other party, or misrepresentation to rescind 

· term: breach of the contract, but might only allow termination 

· or use s. 17 to imply a condition  

· part of the problem though is that ordinarily the description of the goods will be a term of the contract! So not clear what s. 17 does excactly 

· s. 17 applies where there is a sale by description 

· most sales are nowadays by description via trade names. 

· for sale of unascertained goods, anything said that can be characterized as a description are going to be conditions and description for s. 17 

· for sale of specific goods, some of the descriptions may also becomes terms of the K 

· but only those descriptions that go to the essential quality of the goods 

· only goes to the heart of the good, not inessential qualities 

· things like color, just warranties 

· basically for specific goods, s. 17 takes the most important representations and turns them into conditions.  


Frey v. Sarvajc
Facts 

· P wants damages for costs of repair and loss of value in a truck they bought from D in a private sale 

· D failed to tell P that the truck had been a total loss vehicle that had been repaired using parts from three different vehicles 

· P says D also made respresnetation that the truck had never been in an accident 

· D says he was never asked about history of car and the K says truck is "as is". 

· Ad for car said the truck wasa 1992 Dakota with 58K miles on it 

· P took vehicle for test drive, asked if there was a history of trouble, etc according to D 

· D says there was only a general conversation where P indiciated they had purchased one before 

· P had chance to inspect overnight 

· bought the car 

· didn't use the car for a few onths, then ntocie it has some problems 

· turns out engine, transmission, etc needs to be replaced, and no warranty since "Total-loss" 

· So P finds out that the vehicle was a total loss that had been stitched together 

· D says caveat emptor 

· P try and sell, but whenvever they tel lpeople the car's history, price goes down dignificantly 

Analysis 

· while the car was sold "as is" some cases suggest that where there is a fundemental breach, this doesn't apply 

· but here there was no fundamental breach- cra was still basically road worthy 

· if buyers want a warranty that the car had been in no previous accidents, they should include that in the bill of sale directly as a warranty 

· P argues "latent structural defect" 

· if latent defects are actively concelaed by the seller or the seller otherwise attempts to mislead a purchaser or lull his suspeicions, caveat empltor doesn'a pply 

· mainly applies to real property though 

· normal caveat emptor rule sis that where the S has not been fradulent, it is up to B to obtain warranty before agreeing to buy 

· there is typically no duty to disclose as between parties in this kind of sitaution 

· "patent defects" are discoverable by inspection and ordinary vigilance, and caveat emptor applies 

· latent defects would not be revealed by any inquiry which the B could make prior to purchsae 

· Here, the differing serial numbers were discoverable on inspection by a mechanic, and a mechanic's inspectionis a matter of ordniary vigilance on the party of many buyers 

· so the defects were patent and discoverable by inspeaction and ordinary vigilance on the part of the purchasers, so caveat emptor applies 

· What about sale by description 

· the description was for a car with 58K miles on it, bu tthe different parts of the car had different mileages 

· so the truck actuall containd an engine of unkown mileage. 

· true descriptio would have been "true mileage unkwon" since the milleage on the variuos cmpenent parts of the truck were not uniform, and the engine mileage was not ascertainable 

· it was misleading to advrtise the truck as one homogenous unit with a mileage of 58K  

· so the breach of condition ofgoods by description is made out 

· BUT 16(4) applies to say that the buyer having accepted the goods cannot use the condition, must be treated as a warranty 

· so buyers to get damages for breach of warranty 

· the damages are the difference between the described goods and the goods actually received.  

· so buyer gets the difference between the price paid and the actual value of the truck 

Ratio 

· caveat emptor applies for patent defects, but not necessarily latent defects 

· defects are patent when the defect is discoverable by inspection and ordinary defect, latent defects are not 

· Where the goods are different from what is described, that breaches the implied condition of goods sold by description 

·  15(4) may apply to change this condition into a warranty 

· damages will be fore the difference in the price paid and the actual value of the goods 

· keep in mind that a misrepresentation may also allow you to use recission to avoid the contract altogether 

· but here since a reasonable inspection would have revealed the defects, caveat emptor applies 


Torpey v. REd Owl Stores
Facts 

· P injured by a jar of Mott's applesauce that shattered when she was closing it 

· Bought the jar from D's self-service supermarket 

Analysis 

· s. 17 limited to cases where goods bought by description 

· here, P walked into a store, picked out a jar without any help or hinderance from another party 

· not a purchase by description 

Ratio: 

· may be wher you help yourself to agood in a self-service store, that will not be a sale by description 


Sams v. Ezy-Way Foodliner Co.
Facts 

· P bought from a self-service store hotdogs containing glass 

· hotdogs were in a sealed plastic bag, and there were signs on the store window and near the bags indicating they were "Jordan's Hot Dogs: 

Analysis 

· part of the question is whether there is a "sealed container exception" from the implied warranty of mechantablility 

· clearly the hot dogs were not of mecrhantable quality 

· but they were also sold by description 

· trade name of "Jordan's Hot Dogs" was intended to describe the goods 

· just because they were sold self-serve does not change the result 

· the sign and albel described the goods in the packages 

· "The printed word was the silent salesman" 

Ratio 

· where a good is sold under a brand name, and perhaps next to ads indicating its nature, this will be a sale by description and s. 17 will apply. 

· where the merchant describes the goods, this will count as a sale by description 

Hart-Parr Company v. Jones 

Facts 

· D ordered some parts, let the P know he wanted an engine that would be strong enough to work the other parts he was buying 

· P shipped him one the size and shape of what D ordered, but it was freshly paned to look new.  

· D tried to use in November, but it was too cold and ground frozen 

· In March/April/May expert sent to repiar, and it revealed tha tthe engine was not new all along 

· D let P know it was not the article ordered, adn rejected it. 

Analysis 

· P wants the price, D was that the product was not as described and total failure of discrimination 

· P arguing that the difference between a new and second-hand difference was of quality, which D must portect against via warranty 

· no, an old article is simply not the same kind of article as a new one.  

· The contract said that this was not a sale by description 

· this doesn't allow the seller to ship something other than what was ordered 

· "If you contract to sell peas, you cannot oblige a party to take beans" 

· Contract also purported to exclude any warranties and conditions outside the contract itself.  

· This kind of term will only take effect where the sale is made, the article is delivered, and the buyer accepts it in fulfillmnet of the order 

· here the engine was not delivered, but did D accept?  

· where goods have not been inspectable B not accepting until reasonable opportunity to inspect for conformity with contract S. 38 

· so not withstanding exclusion, the buyer has the right to inspect the gods prior to accepting delivery in order to ascertain if they meet the description (for goods not previously examined) 

· D did authorize a receipt, but this didn't constitute acceptance-- at the time the ground was frozen and D could not properly accept 

· so property remained with P 

· Normally keeping something for 8 months would be strong evidence of acceptance, but here other factors at play 

· the impossibility of testing the goods during winter 

· the conduct of P's agents.  

· by painting the engine they made inspection impossible, and it wasn't until spring when the paint started coming off that the engine could be properly inspected.  

· so even if D "accepted" it was induced by deciept on the part of P.  

Ratio 

· a new article may be different in kind from an old article, and so may be a condition rather than a warranty 

· where you contract for a kind of good by description, and another kind of good is delivered, the buyer is not obliged to accept.  

· Acceptance can normally be inferred by time, but where the buyers opportunity to inspect (s. 38) is impossible until a later date, acceptance may not occur until after that date 

· especially if the delay is due to deceit on the part of the plaintiff.  

· s. 38 gives the buyer a chance to inspect previously unexamined goods in order to ensure they conform with the contract.  

Varley v. Whipp 

Facts 

· P sold D a thresher that was described as second hand, manufactuered new last year, that had been used to cut only 50-60 acres 

· P to put the thresher on the train to D, but D had not yet inspected 

· On receipt of the thresher, D sees that it is very old and has been repaired, and D refuses to accept.  

· TJ says it was a sale by discription, and the difference was only a breach of warranty 

Analsyis 

· the issue is whether the description of the seller was part of the "discription" per se, in which case since these goods are unascertained, all of the description can be treated as a warranty, or merely collateral warranty.  

· so how much of the seller's description was identification of a good by discription, and how much is merely warranty 

· This is a sale by description, since the buyer has never seen the goods but is buying on basis of description 

· normally applies to unascertained goods, but here, where there is no identification of the specific good aside from the description, it may also apply.  

· Normally property passes at the time when parties intend, based on the conduct and circumstances s. 22 

· Here no acceptance, so property did not pass, so D not required to pay 

Ratio 

· specific goods may be sold by description 

· descritpion of the goods will be treated as a condition unless a mere collateral warranty (the horse is 4 years old- condition. the horse is sound- warranty).  

Beale v. Taylor 

Facts 

· D had a car which he believed to be an H convertible 

· not in good condition 

· P went to look, gave a test drive 

· offer and acceptance 

· P finds that it needs repairs, then turns out it's made of two parts 

· it had been in an accident, and was totaled 

· P says the car is not as described, and this was a sale by description 

· D says it is a specific good that the P was able to inspect and test 

Analysis 

· Where goods are sold by descirption there is an implied condition that the goods shall correspond with that description.  s. 17 

· normally applies where B hasn't seen goods, but may apply if seen if the deviation is latent 

· so was this a sale by description or a purchase of specific goods.  

· specific goods may be sold "by descriptioN" if the good is sold as corresponding to a deiscription.  

· Here P was coming to buy an H convertible, and that's what he saw 

· this is why he made an offer.  

· But the car didn't match the description, although D didn't know this and neither party could without throough inspection 

· here notwithstanding the inspection, P purchased on the basis of the car corresponding to the description, so s. 17 can apply.  

Ratio 

· again, purchase of a specific good may fall under s. 17 where the goods are sold as described 

· even testing may not be enough to get around this if the purchaser makes their decision on the basis of the description 

· what if the problem was patent?  

Taylor v. Combined Buyers Ltd.  

Facts 

· P purchased from D a car, wants either recission for fraudulent misrepresentation or termination on the absis of breach of statutory condtions of mecrhantable quality and of reasonable fitness for purpose. 

Analysis 

· 18(b) creates an implied condition of merchantable quality for goods purchased by description that could not be readily inspected.  

· there is of course also s. 17 an implied condition that the goods correspond to the discription  

· Pretty much everything is sold by some description, including at least some specific goods.  

· ie. I will seel you this cask of whisky clearly describes the good as just that, and if it turned out to be wine, that would violate the description.  

· so what counts as a "sale by description" then?  

· the implied condition means different things for specific versus unascertained goods 

· for unascertained goods, the description is actually setting otu the conditions of the contract 

· so any breach of condition will be a breach of what was bargained for 

· where these conditions are breached, the purchaser has no obligation to accept 

· for specific goods, the goods are identiifed before netering into the contract 

· it basically is an assurance from the buyer that the goods are in fact as described.  

· so here it may look more like a representation- the goods are as described. 

· Representations made with respect to the subject matter of a contract may be mere representations, warranties, or conditions.  

· and this depends on the intent of parties.  

· where it is just a representation and not a term of the contract, not actually a sale of description 

· The rule for specific goods is that a breach of description will be a warranty and not a condition, unless the breach of description makes the thing sold different in kind from the thing described in the contract.  

· so the only misdiscription that will be a condition allowing termination will be an erroenous statemnt which goes to the essential nature of the goods, not some inessential attribute.  

Ratio 

· For sale by description of unascertained goods 

· all elements of the description of the unascertained godos are conditions of the sale and a breach thereof may lead to termination 

· the description itlself defines and sets out the terms of the seller's obligation, and the buyer's obligation to accept 

· For sale by description of specific goods 

· breach of the description will only allow termination rather than damages where the misdescription goes to the essential nature/kind/class of the good.  

· breach of the description which only go to quality will be warranties and merely allow damages.  

Arcos Ltd. v. E.A. Ronaasen & Sons 

Facts 

· S is seller for Russian government 

· agree to S to B some staves of a certain size, with disputes going to arbiters, during the summer of 1930 

· Goods shipped to B in early fall, B attempted to reject for lateness 

· arbiter says no 

· since then the goods have being lying in the open on docks 

· B also compalining about quality of staves 

· real question was if they were of the right size 

· the abriter found that at the time shipped they were commercially within the description and merchantable under the contract sepcification 

· TJ disagreed with the arbiter, saying that the goods needed to be delivered as described, not whether they could otherwise be sold.  

Analysis-Buckmaster 

· whether or not something could be sold commercially under that description doesn't change the fact that the B contracted for something which was described in a certain way, and they are entitled to get that.  

· if the artccile they have purchased is not in fact the article that has been delivered, they are entitled to reject it, even though it is the commercial equivalent of that which they have bought.  

Analysis Atkin 

· while the goods may have been commercially marketable, and may have been fit for the purpose described, they did not match the description 

· the inquiry is not whether there was "susbstantial compliance", it is about whether or not the conditions of the description were met 

· if the seller wants a margin of error, must contract for it.  

· conditions of the contract must be strictly performed, and if they aren't met, rejectection will be possible 

Ratio 

· conditions must be met strictly and a breach thereof may allow termination 

· in the case of unascertained goods since the whole of the description is conditions, any breach of condition, whether seen as material or not, will allow recision 

Ashington Piggeries v. Christopher Hill  

Facts 

· basically P's mink started to get sick 

· turns out it was from the food 

· food provided by D and was to be of the best quality possible.  

· food contained a toxin that was not part of the food formula 

· DMNA found in hrering meal that went into the food.  

· only small portion of the herring meal was toxic 

· some of it was sold to feed other, larger animals, who weren't harm.  

Analysis-Hodson 

· did this breach implied condition of corresponding to description? 

· P says the herring meal was not "herring meal", but "herring meal laced with poision" 

· the poison wasn't added in, it occured via a chemicacl reaction 

· this isn't really a misdescription, just a problem of quality 

Analysis - Wilberforce 

· Again, was this "herring meal" or "herring meal with posion" 

· The test of whether the goods meet description is whether a person in the market using the normal test would find that the goods meet the description 

· fine points of quality/condition are for other provisiosn.  

· here the buyers and sellers and arbitrators in the market would have described this as "herring meal", so it did meet description 

Analysis- Diplock 

· The subject matter of the contract was "herring meaL",  

· normally breach of quality where there is a robust market only goes to damages 

· contract had express term that the goods would be "fair quality of the season", but this is interpreted to mean that a breach of this will lead to damages, NOT as part of the description of the goods.  

Analysis Guest 

· again, was "fair average quality of the season' part of the description of the goods, or a mere warranty.  

· fair average quality (F A Q) is a term of art describing the quality of the product, it is not a descriptio nper se but rather an express warranty 

Ratio 

· normally an assurance as to quality like F A Q will not be part of the description but rather a warranty 

· whether something meets a description, where unclear, can be determineed via what the buyers, sellers, and arbitrators would have described the goods as 

Implied Condition of Merchantable Quality: The Standard of Merchantable Quality SGA 18(b) 

· courts have interpreted "merchantable quality" broadly, thereby reducing its usefulness to buyers.  

· where goods are purchase by description, and the seller deal in goods of that description, there is an implied condition that the goods are of merchantable quality 

· basically, you look at the description of the goods, and all of the possible uses goods of that description might be put to 

· if the goods would be of merchantable quality for any of those purposes, it is of merchantable quality 

· so limited use in many situations.  

Barlett v. Sidney Marcus Ltd.  

Facts 

· D sell cars 

· P bought jaguar from D, in cash and excange 

· on the way to show P the car, agent for D notice a small problem, thought it not serious, and told the P 

· reduced the price for P due to perceived defect 

· a month or so later, a lot of problems turned up, and the defect were much more serious than the agent or D had thought 

· P wants costs of repairs beyond what the D had suggested the car needed.  

· P made known the tpurpose to agent, so therew as an implied condition of fitness for purpose 

· also bought by description by merchant would dealt in goods, so implied condition of merchantable quality 

Analysis - Denning 

· Goods will be unmerchantable where they are of no use for any purpose whcih such goods would normally be used 

· here the car was reasonably fit for purpose, because it was in a roadworthy condition and could be driven along the road in safety 

· when you buy a secondhand car, you must expect some occasional problems 

· it was obvoiusly fit for use of a car, meaning it was of merchantable quality 

Ratio 

· goods are unmerchantable when they are of no use for ANY purpose which such goods would normally be used 

· There is a significant overlap between fitness for purpose and merchantable quality 

Henry Kendall & Sons v. William Lillico & Sons. Ltd (a.k.a Hardwick v. S.A.P.P.A.) 

Facts 

· a bunch of turkeys were dying 

· turns out to be due to poisoned ground nuts in the turkey eed 

· P's turkey's died, D is the ultimate supplier of th eground nuts 

Analysis-Reid 

· 18(a) creates an implied condition as to fitness for purpose where the B makes known the purpose to which the goods are required, the B relies on the S's skill or judgment, and the goods are of a kind which the S sells as abusiness 

· where good are bough by description from a seller who deals in goods of that condition, merchantable quality 

· Merchantabble quality means that someone would by those goods- commercially saleable 

· in this case, the fact of the posion was not realy known or understood- no one could have discvoered that the goods were poisoned 

· not it is known, but it is also known that the poisoned nuts can go into cattle food.  

· at the time of the sale the contaminated nuts would be sold under ordinary description and were not rejected if discovered, so they are of merchantable quality- they could be sold.  

· bascially merchantable quality is quite weak- if the goods as delivered are of any use that such goods might normally be sued, then they are merchantable under that description.  

· so if the description in the contract is quite general, then it may be that the goods would be merchantable for several purposes.  

· the goods must be saleable under the same description though 

· if they cannot be sold as "hemp" but rather "hemp with faults" you can get the difference in price, even though obviously they are still merchantable. 

· merchantable means that some buyer, fully acquainted with the facts and knowing what defects exist, would buy the goods at the same price, even if the actual buyer would not (because the purpose to whic hthe actual buyer may be putting the goods is different from the actual seller). 

Pearce - Dissent 

· Must take price into account- just because the goods could be sold at a heavy discount doesn't mean they are merchantable 

· must also take into account whether the goods would have been marketable had their true nature been known and the defects therein been properly marked.  

Ratio 

· price paid for the goods in question is immmaterial- the list of potential buyers for the goods is not limited by the amount the buyer paid.  

· dissent 

· price out to be taken into account; just becaue the goods could be sold at a huge discount doesn't make them "marketable".  

B. S. Brown & Sons Ltd. v. Craiks Ltd.  

Facts 

· B to buy cloth from D, manufacturers 

· for rayon cloth to a detailed specification 

· B wanted it to make dresses, S though for industrial use 

· S says would not have accepted had he nown the order was for dresses 

· S wants damages 

· the goods matched description, but what about merchantable quality 

· The good was not fit for dresses, but was it saleable for industrial uses?  

· S had made similar (though not same) cloth for industrail use before 

· it was clearly suitable for industrail use, but not often actuall put to that use 

Analsyis-Reid 

· where description common, then in practice only one quality of good may match that description 

· then whatever is the lowest quality commonly so sold is merchantable.  

· However price may indicate different intentions 

· if the contract price is clearly higher than the lower quality, the seller shouldn't be able to tender the lower quality just because it is merchantable under the contract description.  

· B says that no one uses this kind of material for industrial use.  

· not really true, the material is often used for dresses, but occasionally for industrial use.  

· Since the goods were suitable for the industrial purposes, and the S assumed that it was for this purpose, and no evidence that other S would think differently 

· so it is of merchantable quality 

Analysis- Guest 

· test- goods in the form in which deilvered were of no use for any purpose for which goods of the description would normally be used- no reasonable person would have used the goods for any purpose.  

· clearly a misunderstanding here, but since B didn't let S know the reason for purcase, too bad.  

Analysis- Dilhorne 

· looks at the prices paid for the cloth.  

· if the cloth was saleable at the timeo f delivery for any other purpose, then normally it cannot be said that it was not of merchantable quality 

· merchantable only means "commercially saleable" 

· but sometimes price is important 

· If the contract price was so far above the price the goods would have fetched if sold for another purpose, this may lead to a finding that the goods are not of merchantable quality.  

Ratio 

· normally where goods could be sold to any other person, they will be merchantable 

· however, where the contract price is so far above the price the goods would fetch if sold for another purpose, this may lead the court to find the price is imputed into the description in some way that the goods are not merchantable.  

· so price difference must be pretty significant- the court doesn't want to just be saving people from poor bargains.  

International Business Machines Co. Ltd. v. Shcherban et al. 

Facts 

· D purchased a counting device from P  

· D and P had inteveiw, then D agreed to buy 

· the D made a part payment, then asked if they could purchase in installments 

· P was OK with that 

· D could not make the scale work properly, new scale was shipped 

· turned out a dial cover was broken  

· D refused to accept the goods, even though cost of repair is cheap and P offered to fix 

· TJ ruled in favor of P.  

Analsyis 

· second scale was not in deliverable quality- not merchnatable.  

· a reasonable man would not accept the scale with the glass of the dial broken 

· glass obviously important, or wouldn't have been put over the dial 

· probably the machine would break down faster without it 

· where the goods arrive in a big group, then if only one or two are broken, that may be OK.  

· the consingment as a whole was merchantable 

· I don't know, the judge isn't clear here 

· I think more likely means that were some of the goods are damaged, not required to accept the whole just because most are merchantable. 

· In order to be merchantable, the machine needed the glass, and it was P's duty to put it on 

· before the P can claim damages for non-acceptance, the goods must be in deliverable state- the machine must be of merchantable qulaity 

Dissent 

· merchantable quality means a reasonable man after a full aexamination would accept the goods  

· here the  damage was de minimis, worth very little and not like to interfere with the working of the machine.  

· distinguishes from horn case where many of the horns were defective, and there would have been extensive cost to repiar.  

Ratio 

· rare case where 18(b) is used to protect the buyer, the court finding that no one would buy a slightly damaged scale 

· the dissent would have taken the mall cost of repair into account and found the goods merchantable 

· may go to show that where the goods are defective, even in a small way, the goods are not merchantable. 

Implied Condition of Merchantability: Durability 

Mash & Murrle v. Joseph Emanuel 

Facts:  

· P purchased potatoes from D, shipped to england 

· on arrival they were found to be rotten 

· woere not fit to travel when loaded in cyrus 

Analysis 

· clearly not of merchantable quality since not fit for human consumption, their normal use.  

· question is whether they must remain of merchantable quality during shipment, or only upon delivery 

· the implied condition as to merchnatablity is a condition that the shall remain merchantable for a reasosnable time in all the circumstances 

· this means a time for th enormal transit to the destination, and time for disposal thereafter 

Ratio: 

· for perishable goods, the condition of merchantability applies for a period of time 

· at least until the goods enter the custody of the buyer.  

Buckley v. Lever Bros 

Facts 

· P was injured by a shattered clothes pin that had been rarely used, at all 

· the P could not have detected the defect on inspection 

Analsyis 

· vendor is not the insurer of the P, so had she been able to inspect and find the defect, D not liable  

Ratio 

· where the goods are in more or less the same quality as they were at the time of transascation, conditions as to merchantability, etc, carry forward 

· I guess it goes to show that if you put the goods to extensive use you may not get the result from Mash and Murrle 

Effects of Inspection or Opportunity to Inspect s. 18(b) 

· where there is a sale by description and the seller deals in that kind of good, there is an implied condition that the goods are of merchantable quality unless they have been inspected and the inspection would have revealed the defect 

Thornett & Fehr v. Beers & Son 

Facts 

· P sold glue to D 

· D said it was a sale by sample and the glue was not the same as the sample, or the goods were not merchantable 

· D was supposed to inspect the goods, but they were late 

· D cam in, they looked at the glue, but they didn't examine inside, although the P made every effort to make sure they could.  

Analysis 

· clear P is a seller in goods, but where the goods may be inspect by the buyer, caveat emptor applies.  

· D didn't bother with inspection, and this means they were satisfied and willing to take the risk.  

· a normal examination would have revealed the defect, so really D can't complain.  

Ratio 

· where the buyer could have inspected but simply chose not to, he is denied the protection of 18(b) and is assumed to be satisfied with the goods in question. 

· if you decide to make an examination, the examination must be reasonable 

· here opening the barrels and checkign the glue 

Van doren v. Perlman et al.  

Facts 

· D sold P a fur coat 

· P tried the coat on, picked it out herlsef, visited several times 

· when brought the coat home, found defects 

· XW suggests no one aware of the defects would buy it, certainly not at that price 

Analsyis 

· D says she inspected, was satisfied so caveat emptor 

· P inspected, and the inspection should have revealed the complained-of defects 

· Judge here finds that P did not truly inspect 

· P had no knowledge of furts 

· women reulctant to hand and fussily scrutinize every part of the clothes 

· here P had the right to inspect prior to acceptance, which is what she did once she got home, so she had full rights to reject.  

Ratio 

· I think MacDougal likes this case for the facts more than the law; perhaps it shows that the court may define "inspection" to suit its needs.  

Implied Condition of Durability: s. 18(c) 

· exists only in BC 

· implied condition that goods will be durable for a reasonable period of time 

· reasonable time related to the use for which the goods are to be used- some goods may thus need to be durable for a long time.  

· cannot contract out of this due to s. 20, and by default applies even to commercial transactions 

· but then contracting out will be possible.  

Implied Condition of Suitability for a Particular Purpose s. 18(a) SGA 

· basically if the buyer makes known to the seller the reason he or she is purchasing the goods, relies on the seller's skill or knowledge, and the goods are of a kind that the seller ordinarily deals in, there is an implied condition the goods are suitable for the buyer's purpose 

· thus the buyer must show: 

· the seller deals in goods 

· the seller made some kind of recommendation 

· the seller knew the particular purpose for which the buyer needed the goods 

· 18(a) also says that were the goods are purchased by trade name, they are not covired by this proviso 

· what this means in the modern context is that if the buyer isn't relying on the seller, and is instead simply purchasing the goods on the basis of the trade name, the seller won't be liable.  

Crowther v. Shannon Motor Co.  

Facts 

· P purchased second-hand car from D 

· D recommended it and spoke about its quality 

· So P made known his purpose, relied on the D, so there is an implied condition of fitness for purpose.  

· He drove it for a while, found it burned oil, eventually the engine was shot a few weeks later.  

· P suing for damages 

· showed evidence that the prior owner had driven the car a lot, and knew it was in bad shape, and not really fit to be driven  

· didn't show that D knew this however 

· D says any car that has been driven for as long as P did would be reaosnable fit for the purpose of driving along the road, and that buyers expect defects when they purchase second hand.  

· D acknowledges that had they known the defect, they would not have sold 

Analysis 

· reason D would not have sold is because not fit for purpose 

· car was in very poor shape for how few miles were on it.  

· where a care breaks down quite quickly, it is not reasonably fit for purpose 

· here the P's witness showed that at the time of sale, it was likely to break down at any time 

· so at time of sale, not fit for purpose 

Ratio 

· determining whether something was fit for purpose is largely a finding of act 

· it doesn't have to be immediately broken 

· where a car breaks down very quickly, this is evidence it is not fit for purpose.  

· also shows that for cars it is not hard to find that the buyer made known the purpose, and that the car dealer has skills upon which the buyer relies.  

Marshall v Ryan Motors 

Facts 

· P bought Car from D 

· Car never worked well 

· kept getting repaired, then breaking down again 

Analysis 

· Question is whether D knew the purpose for which P bought the car.  

· TJ said merely asking for a car would be enough to establish this.  

· Yes 

· when an article which is prima facie applicable to one purpose only and is sold by its recognized description, the seller will know for what purpose the buyer bought it, even if the buyer makes it express.  

· here the car could not really drive from place to place 

· it's not like the car was being put to a strange use, it was not fit for the ordinary purposes for which this kind of car is used.  

Ratio 

· where an article has only one real use and is sold by that description, the seller will be held to understand the use to which it is going to be put for the purposes of s. 18, implied condition of fitness of purpose 

· but, if the buyer is using them for some other purpose that the seller wouldn't know, then the buyer must make that clear, rely, etc.  

Henry Kendall v. Lillico (a.k.a. Hardwick v. SAPPA) 

Facts 

· Poisoned mink food again 

Analsyis-Reid 

· 18(a) requires the buyers have bought the goods for a particular purpose, have made that purpose known to the seller, and have made it known to the seller that the buyer is in reliance on the seller's skill or judment.  

· the buyer must make it clear to what use the goods are being put 

· but the use must be clear enough so that the seller can actually use his expertise to select the correct goods.  

· if the buyer just says "to resell", this may not be enough.  

· The problem is that a resaler may want high quality goods or low quality goods, there's no way of knowing unless he says, so the seller can't really use expertise.  

· If the resaler makes clear to whom he is reselling, this may be enough if he also makes clear he is relling on the seller's skill.  

· if the buyer needs the goods for a particular purpose but doesn't make that purpose known, the seller will only be liable under 18(a) if the goods are not fit for the purpose they are ordinarily used.  

· Here, Seller clearly knew buyer was buying to resell as animal feed 

· this is particular purpose 

· wouldn't have matter if the buyer was more clear as to which animals, because the poisonous property was unknown.  

· and, seller will be liably under 18(a) even if he couldn't have known the goods were not fit for purpose 

· so once 18(a) applies, it applies strictly 

· The harder question is whether the Buyer relied on the seller's skill.  

· when a consumer goes to a seller, reliance can be assumed 

· but when two merchants get together, this same assumption cannot be made.  

· indeed, merchants may trade without ever having met or discussed.  

· but here, the evidence was that the Seller was selling this new product directly , and that a reasonable person in the seller's position would expect a person in the buyer's position to rely, and indeed the buyer did rely.  

Ratio-Reid 

· When buying to resell, must be fairly precise in order to get the particular purpose, since the seller cannot know to whom you are reselling 

· if the buyer purchases for a particular purpose, but doesn't make the particularity clear, the seller will only be liable under s. 18(a) for the purpose to which the goods are ordinarily used.  

· 18(a) applies strictly, whether or not the buyer knew the goods were not fit for purpose.  

· normally reliance can be inferred in consumer relationship, but not in mercantile relationship. 

Analysis- Pierce 

· Seller knew the buyer was going to resell the food for chicken and cattle livestock 

· so goods had to be fit for both purposes.  

· there is no hard requirement for the particularity of the purpose 

· the looser the purpose, the wider range of goods that will be reasonably fit for that purpose 

· so the purpose of driving on the road will be met by practically any car.  

· in assessing fitness, don't just look at whether it works for ordinary purpose 

· if it will rarely but sometimes cause a tremendous amount of damage, it may well be unfit despite being OK most of the time.  

· so to resell for cattle/chicken feed was a particular purpose for 18(a) 

· where purpose made known, an inference of reliance will arise unless rebutted.  

· just because B and S in same association, doesn't mean B wasn't reliance- a member of a group may rely on a fellow member, perhaps even more, than a stranger.  

· The implied condition may be found even where the seller him/herself hasn't seen the goods 

· the buyer is still relying 

· the width of the purpose doesn't mean we can't infer reliance.  

· even if neither the buyer nor the seller know the defect, there can still be a finding that the goods are not fit for purpose.  

Ratio-Pierce 

· where goods are for a few purposes, must meet all the purposes 

· the looser the definition of purpose, the wider the range of goods that might meet this standard 

· consider the degree of danger, not just the commoness of defect 

· where prupose is made known, there will ordinarily be an inference of reliance, even where B and S know each other or are in association.  

· even if neither B nor S knows of the defect, the implied condition may still apply.  

Baldry v. Marshall 

Facts 

· B asked S about buggatti 

· S said yes, they specialize in that car 

· B made clear purpose for purchase 

· Guarantee made based on manufacturer's warranty, purported to exclude other warranties 

· but iddn't say anything about conditions 

· so implied condition may still apply 

· But does the implied condition of fitness of purpose apply where B purchases on the basis of trade name rather than reliance on S? 

Analysis 

· Three Possible Scenarios 

· if buyer asks seller for an article to fulfill a purpose, s. 18(a) does apply 

· if buyer asks for a given product by trade name and asks the seller whether the goods are suitable for the purpose, s. 18(a) does apply 

· if buyer asks for goods under a trade name without expressly or implicitly getting a recommendation about its fitness for purpose, 18(a) will not apply.  

· Basically if the buyer does something to show he is not relying on the seller's recommendation and is instead buying the goods on the basis of a trade name, he may fall outside the protection of s. 18(a) 

Ratio 

· if the buyer does something to show he is not relying on the seller's recommendation and is instead buying the goods on the basis of a trade name, he may fall outside the protection of s. 18(a) 

· in practice, this will rarely occur, unless the seller says he wants X by trade name and that he doesn't care what the seller thinks.  

Allergies and the Idiosyncratic User 

· Should the buyers of a good be able to rely on s. 18(a) fitness for purpose, which ordinarily applies strictly, if the problem results from an allergy or susceptiability? 

· It appears to rely on whether the buyer knows of the allergy, and how common the allergy is.  

· where a person has an allergic reaction, they must show 

· they are part of an appreciable class of people with the similar affliction 

· that the goods are unusual in some way 

· or the buyer must raise the suceptibility to the seller prior to purchase.  

Esborg v Bailey Drug Co. 

Facts 

· P bought some hair dye from self-serve market 

· had serious reaction 

· the packaging of the dye said that the "hypersensitive" may suffer irritation 

· P doctor says not due to P's sensitivity 

· D says that P suffering hypersensitivity by definition, because she is experience symptoms more than simple irritation 

Analysis 

· Two strains of thought 

· where the good can be used by a normal person without injury, no violation of reasonable fitness.  

· or, that liability cannot be restricted just because only some small subsection of users experiences an injury 

· They can be reconciled, basically by looking at this in terms of class 

· where the plaintiff's reaction is unique, too bad for P 

· but where the plaintiff belongs to a recognizable class that may suffer injury, liability may exist.  

· Given scientific progess, a reasonable manufacturer should predict that where the goods contain chemicals and other things likely to cause irritation, some people may be harmed 

· So what the plaintiff needs to show is that the product contained a harmful ingredient, the ingredient is harmful to a reasonably foreseeable and apreiciable class of users, and the plaintiff was injured in the use of the product in the manner and for the purpose intended.  

· whether or not an appreciable class exists is a finding of fact.  

· so will have to go back to trial to make that determination 

ratio 

· In order to get access to fitness for breach of an implied warranty due to an allergic reaction, the plaintiff must show  

· the goods contained a harmful ingredient 

· the ingredient was harmful to a reasonable foreseeable and appreciable class of users 

· the palaintiff was injured in the use of the product in the manner and for the purpose intended 

· appreicable group a finding of fact.  

Griffiths v. Peter Conway Ltd.  

Facts 

· P bought a tweed jacket made to order 

· it gave her a reaction 

· she sued under fitness for purpose 

· TJ said the problem was P, not the jacket- normal skin would not have been effected.  

· P says she made the purpose known to the D- she bought the jacket to wear it- and so the warranty should be applied strictly 

Analysis 

· a person with an allergy who wants to rely on fitness of purpose must make clear the buyer's personal ideosyncracy 

· the seller cannot apply his skill or judgment in recommending goods to a person unless he knows the essential characteristics of the individual.  

· seller should be able to decide whether or not he will accept the burden of the implied condition by recommending the goods, and in order to do so must know the essential characteristics of the buyer.  

Ratio 

· where a person has an allergy or other idiosyncrancy to an ordinary product that is not normally dangerous they can only rely on the fitness for purpose warranty if they have made that idiosyncracy known to the seller.  

Ingham v. Emes 

Facts 

· P had her hair dyed with X 

· got a reaction 

· A few years later, went to get her hair dyed by D 

· was using henna for a while 

· Then D recommended a different dye- X 

· ran the test 

· test seemed fine, P was not a "reactor" and the dye could be applied safely 

· P had extreme reaction again.  

Analysis-Denning 

· clear D recommended the dye, and the dye was dangerous as the test made clear. TJ found that D did not know about P's allergy 

· Had P never experienced the problem before, Denning would have found that the implied condition applied 

· P seemed perfectly normal, used goods as normal, the goods were knwon to be dangerous sometimes, etc. 

· But here P knew that she was sensitive 

· had P told D, D would not have suggested the dye.  

· P ought to have disclosed her sensitivity to D 

· Sort of follows Griffiths in finding that the implied condition of fitness for purpose can only apply where the buyer's particular need is made clear 

· the paritcular purpose here was not just to have hair dyed, but to have hair dyed where the person was sensitive to X. 

Analysis - Birkett 

· here the implied condition applied only to those that pass the test 

· the seller is only warranting those who take the test and appear to have no reaction 

· however, since P knew she was sensitive and failed to disclose, she cannot rely on the implied condition.  

Analysis-Romer 

· A person who knows they are abnormal and the seller has no reason to suspect this, where the person fails to disclose the abnormality they cannot rely on the section 

· the seller cannot decide whether to accept the burden of the conditon if they don't know such a vital matter knwon to the buyer.  

· the particular purpose made known here was the use of the good by a normal person, not a person such as the P who knew they were abnormal 

Ratio 

· a person who knows they are allergic to a particular product and does not disclose it to the seller cannot then rely on the implied condition of fitness for purpose.  


Sale by Sample: What is a Sale by Sample? s. 19 SGA 

· Most sales are probably sales by sample, and the seller can usually go to s. 17 or s. 18 instead.  

Cudahy Packing v. Narzisenfeld 

Facts 

· D agreed to buy some cases of eggs 

· D went to P to try and buy eggs, which P said had been inspected 

· D inspected a carload of eggs.  

· Agreed to buy 

Analysis 

· under s. 19 there is an implied warranty that the bulk will correspond in quality with the sample.  

· where the seller is also a dealer in the goods, there is an implied quality that the goods will be free of defects which would render the goods unmerchantable where a reasonable examination would not reveal the defects.  

· the problem here is that just because you exam part of a bulk order doesn't mean this is a sale by sample 

· a sale by sample only occurs when both parties understand that the exhibited goods constitute a standard by which the goods not exhibited will be held to.  

· Here D picked out a part of the larger shipment to inspect, but the whole shipment was available and the Seller did not implictly warrant that the smaller part would be representative of the whole.  

Ratio 

· in order to count as a sale by sample, the seller must select the sample in order to use it as a standard for the rest of the order.  

· just because the buyer examines a part of the order does not make it a sale by sample necessarily. 

Sale by Sample: The Function of the Sample: Reasonable Inspection: SGA 19(2) 

Steels & Busks v Bleecker Bik and Co. Ltd.  

Facts 

· B wanted rubber for clothes 

· Earlier deliveries had been suitable, but the final delivery stained the clothes due to a chemical included.  

Analysis 

· B wants to say that the final delivery did not conform with the first delivery, which constituted a sample 

· if it did, 19(2) gives some rights 

· the bulk will correspond with the sample 

· the buyer will have a reaosnable opportunity to compare the bulk to the sample 

· the goods will be free of any defects rendering them unmerchantable where a reasonable inspection would not disclose the defect.  

· Justice Sellers 

· the implied warranty that the bulk conform with the sample in quality is limited to the sense that "quality" is only those defects which were patent or discoverable on reasonable inspection.  

· Davies 

· the buyer can't take the sample, subject it to outrageous non-standard tests, then claim the bulk doesn't match it precisely 

· since in this case both parties limited inspect to visual inspection, and since the defect would not be readily detectable on a visual inspection, 19(2)(a) doesn't apply.  

Ratio 

· S. 19(2)(a) creates an implied condition that the bulk corresponds in quality to the sample.  

· but the "quality" in question is only those qualities that are patent or would be discoverable on a reasonable inspection 

· if their discovery depended on a highly unusual method of inspection, that section will not apply.  

Godley v. Perry et al. 

Facts 

· G is a child for injuries when a toy slingshot broke and hit him in the eye 

· he was using it in the proper way when it broke 

· P sold the slingshot 

· P is suing D, the seller of the goods on the basis of 19(2)(c) 

· the goods would be free of defects making them unmerchantable where the defect is not obvious on a reasonable inspection.  

· When D bought the slingshot he tested them by pulling back the rubber 

· but D did it in a restrained way- when the slingshot was pulled back all the way the plastic frame broke into many pieces 

· the catapults were made of inferior plastic which was knwown to shatter into dog-tooth fractures.  

Analysis 

· this was indeed a sale by sample 

· and clearly the good was so defective as to be unmerchantable 

· sole question was whether a reasonable inspection would have revealed the defect 

· D demonstrated various possible tests that would have shown the fragility of the toy 

· But none of these were "reasonable examination" 

· we are not looking for a "possible examination" or a "practicable examination" 

· D did what was expected of him by testing the slingshots as he did, and the defect was not disclosed.  

Ratio 

· reasonable test is not any test that would reveal the defect.  

· the buyer should apply due car and diligence, and inspect it in an ordinary way with the knowledge of sellers at the time of sale.  

PART VI Delivery SGA Ss. 1 Delivery, 5, 14, 31-41 

Delivery 
Deliver often no laid out in the K, so the SGA has provisions to fill in these gaps. 

Delivery is the transfer of possession of gods to the selviver, but the SGA does not set out what exactly this means. 

So common law is relied on 

Contract will also lay out explicitly what the delivery obligation of the seeller actuaffly is. 

Series of symbols like f.o.b. (free on board) f.o.r. (free on rail) f.a.s. (free alongside), c.i.f. (costs, insurance, freight) etc. 

Used in places of detailed contract provision historically used for delivery by ship, but now extend to rail and truck as well. 

Time of Delivery 

· in practice, the time of delivery is thought to be a condition of the essence as long as the K states a time of delivery 

· if the time of delivery is unspecified or at seller's discretion, time will not be of the essence 

· s. 31 and 32 ties together delivery of the goods and payment of price 

· they are concurrent conditions 

· They also say that the seller must be ready and willing to deliver, and the buyer must be ready and willing to pay.  

· failure to deliver goods will allow termination, but failure to pay at the correct time does not allow termination 

· failure to deliver or pay in a timely fashion does not allow termination 

· where payment is to occur prior to delivery, failure to pay will allow termination, and the obligation to deliver will never arise 

· So, where the S doesn't deliver and the B doesn't pay, both can take actions against one another, but they must be able to show they were ready and able to deliver 

· must be able to meet your side of the bargain to claim against the other party 

Bowes v Shand 

Facts 

S sold rice to B 

the shipment was to occur in the months of March or April 

S is trying to argue that it doesn't matter when the rice was shipped as long as it was actually shipped 

Analysis-Cairns 

there is a date, but it so not clear that the date refers to the time the goods began loading or the time in which the goods were finished loading 

the buyer has other contracts that make clear his or her intention. 

So in any case, whether the time was for arrival or shipment, the seller didn't meet that time period, and since the time period must have referred to something, the seller is in breach. 

Analysis-Blackburn 

So S is arguing that it doesn't matter when the time was shipped, and if the shiping was late then this is only a warranty and should only allow damages, not termination 

for a contract that says “Shipped 9in Martch 

where all the goods are placed on board between the first and the last of the month, that is clearly a “March Shipment” 

but what if the delivery begins in February, and only culmniates in March- is that a March shipment? 

Normally the bill of lading will be conclusive evidence of the date of shpment 

In this case the vast majority of the rice was shipped in February 

and, the bills of lading where marked February 

so a February shipment cannot be a march shipment. 

A bill of lading will ordinarily be conclusiv3e evidence that goods have finished being loaded. 

In this case the goods were almost wholly put on the ship in February, and Feburary was the month on the bill o flading, so not a March shipment. 

Ratio 

for the date of delivery if the contract says “date of shipment” It will probably be the date at which most of the goods were loaded 

a bil of lading will ordinarily be conclusive evidence of the date of shipment. 

Charles Rickards Ltd. v. Oppenheim 

Facts 

D wanted a new car, so he put an order with P for a car to be customized in 6 or 7 months, a much shorter period than the competition were willing to promise. 

The car wasn't ready until more than a year later, and sevral months overdue 

The D asked for delivery several times, but the car was not delivered, also pressing the subcontractors to hurry up 

he waived the lateness several times, but enough was enough and he bought ano9ther car elsewhere. 

P attempted to deliver in October, a few months after D had bought the new car but D refused to accept. 

Analysis- Denning 

Clearly time was “of the essence”, and the D did waive the stiuplation several times. 

The p argues that after waiving the stipulation, the date of delivery becomes within a resasonable time rather than any time in paritcular. 

Denning agrees- having waived the initial stipulation, the D would have been required to accept had the car been delivered a month or two thereafter 

the D would essenitally have been estoped from relying on the stipulation as to time having waived that stipulation 

However here the D kept asking for delivery, and the P kept being late, so the D set an ultimatum July 25 or he would not accept 

D was entitled to give notice and then rely on the stipulatin 

just because he waived the initial expressed time doesn't mean he can or should be estoped from ever insiting on a reasonably quick delivery 

so once waived, you can set a time again, but that time must be preceded by reasonable notice 

But what constitutes reasonable notice? 

Well hard to say exactly, but when he gave notice the contractor said the car would be ready in 2 weeks, and the buyer gave them four weeks notice 

so this is clearly reasonable. 

He made the notice to the subcontractors working on the car rather than the seller himself, but this is ok since he made 8it to the person doing the actual work, and the seller had authorized the buyer to deal with the sub-contractors directly in the past. 

Ratio 

Where time is of the essence for delivery in a contract, the buyer may waive that stipulation rather than terminating immediately 

waiver may act as an estoppel – having waived, the buyer cannot change his mind and rely on that stipulation 

however if the buyer thereafter gives reasonable notice, he may terminate the contract for lateness 

reasonable time must be assessed on all the circumstances of the contract, but where the P is pressing for delivery that appears helpful. 

S. 33 

· deals with some of the other rules for delivery 

· mainly up to the parties to determine when and how delivery will occur, but 33 gives some default positions 

· place of delivery is presumptively at the seller's (buyer is to come pick up) 

· if seller is obliged to send the goods by the contract, the seller is bound to send them in a reasonable time.  

· as the Bains case demonsrtates, where the buyer does not want title until in actual receipt of the goods, he must specify that in the K.  

· s. 33(9) sets out that the expenses incidental to putting the goods in a deliverable state are defacto the responsibility of the seller.  

Documentary Sales 

Beaver Speciality Ltd. v. Donald H. Bain Ltd. Et al. 
Facts 

P is buying nuts from D that must be shipped from vancouver to Tornoto, with the cases to be transferred to the P's account in warehouse. 

D delivered the nuts to the shippers PIX, by agreement of the parties 

The shipment spoiled during shipment 

Analysis 

The question is which company had ownership of the goods during the shipping process. 

Unless the contract specifies otherwise, the SGA stipulates that porperty passess to the buyer upon unconditional appropriation 

unconditional approrpiation is deemed to occur where the seller delivers the goods to the buyer, a carrier or another baillee for the purpose of transfer to the buyer 

ON the ohter hand, the buyer claims he had no chance to inspect, so the goods shouldn't be deemed to have been ascertained to the contract, and that the goods were not intended to transfer utnil their arrival in tornoto. 

The contract stipulated “f.o.b. Toronot, Ont.” 

this, combined with the stipualtion about delivery in Tornoto, means the buyer was to take the goods in Toronto. 

There is another case as well where f.o.b. Winnipeg meant the goods were to be taken in Winnipeg 

here f.o.b. Toronto plus the order of delivery by truck load to Toronto make clear that the goods were to be delivered to the buyer in Toronto. 

Where goods are to be delivered f.o.b., that is the place of delivery to the buyer. 

That being the case, the buyer had the right to inspect and reject, since they had not yet taken ownership. 

Ratio 

where the contract stipulaites f.o.b. Destination, there will be a presumption that the proprety interest was not meant to pass until the goods reach the Destination. 

Delivery of the Proper Quantity SGA s. 34 

If the seller delivers a smaller quantity of goods than was stipulated in the K, the buyer may reject, or accept and pay at the contract rate 

if the seller delivers a larger quantity of goods than set out in the K, the buyer may accept the goods included in the contract and reject the rest, or reject the whole shipment 

if the buyer chooses instead to accept ALL the goods, he must pay for them at the contract rate 

if the goods contracted for are mixed in with other goods, the buyer may accept the goods that are in accordance with the K and reject the rest, or reject the whole 

all of this is subject to the express terms of the contract 

· quantity is really part of the description- part of what we looked at in s. 17 was about the quantity at stake 

· if you have the wrong quantity delivered, you may be able to claim breach of s. 17 

· but if you treat it as a condition, then you must either terminate the K entirely, or affirm the K and keep what was delivered 

· so 34 may still be very helpful 

In Re Moore & Co and Landauer and Co 

Facts 

B hough a bunch of cases of fruit of a given size from the S 

when it was delivered, some of it turned out to be the wrong size 

S says size imatterial, but then why was size included in the K? 

Buyer rejected the goods 

Analysis 

The buyer may have trouble selling goods that are not of the same description as those for which he contracted 

Ratio 

Where the right quantity is delivered but in the wrong unit size, this allows rejection 

Delivery by Installments s. 35 

Normally the buyer is not boud to accept delivery by installments unless contracted for. 

If there is a sale by installments, and some of the deliveries are defective or the buyer refuses to pay for some or more installments, it is a case of constructin gth econtract to determine whether the breach is a repudiation or merely aseverable breach. 

· where there are a series of installments, it may be possible to sever them and treat each delivery as a separate contract, allowing rejection of the defective shipment 

· but where the K is not severable, there is an issue under s. 15(4) 

· having accepted some of the deliveries, there is no ability to reject 

· severability depends on the construction of the contract 

· s. 35 has a provision that may be quite helpful 

· where there is a contract for a sale of goods by installment, where each installment is to be paid for seperately, if there is one faulty delivery the seller may claim that the whole contract has been repudiated 

· this could allow the whole contract to be terminated, possibly even better than being able to sever the defective part 

· and much better than where the contract is not severable and the payment was entire, in which case 15(4) comes into play 

Maple Flock v. Universal Furniture Products (Wembley) Ltd. 
Facts 

S sells flock, and the B is a manufacturer who uses flock in the business. 

The flock was to be delivered under a given standard set by the government. 

Several of the deliveries were fine, but the 16th delivery contained toxis and violated the law. 

The B pruported to terminate the contract 

no claim for damages with repective to the defective delivery since the buyer had used it in full before it realized it was defective. 

The TJ found in favor of B, saying that since the B had no way of knowing if the defect would arise once again, it was entitled to terminate for breach 

Analysis 

For delivery in installments, there are two things to consider 

the ratio of the breaching goods to the satisfactory deliveries as a whole 

the degree of probability or improbability that such a breach would be repeated. 

Here a relatively small proportion of the goods were defective 

there is very little chance of recurrence 

there was only one breach that could not be repeated, and the seller was fully diligent in testing and so on. 

Here the extreme improbabiliy t of the breach, and the small porption of goods found in breach, means the buyer was not entitled to repudiate 

Ratio 

when considering whether a breach of goods delivered in installments ought to allow termination or merely damages under s.35, consider: 

the proportion of the breach goods as compared to the satisfactory goods 

the degree of probability/improbability that the breach would be repeated. 

· nowadays the court would probably look at this in a more friendly way for the buyer, finding that one third of the shipments were defective and thus allowing termination for breach 

Part VII. Obligations of Suppliers and Manufacturers 

SGA mainly focuses on the obligations between buyers and sellers 

this section focus es on the degree of liability between manufacturers and so on to the buyer and other thid parties 

the Trade Practices Act puts liability on suppliers who engage in deceptive or unconscionable practices 

supplier is defined broadly as anyone who advertises, solicts, or particpates in transactions, and there is no need for privitiy in order for this relationship to exist. 

The Privity Problem 

Lyons v Consumer Glass Co. Ltd. Et al. 
Facts 

The plaintiff is a child who was injured by a defective bottle that was purchased by his mother 

The plaintiff is suing under the SGA, fitness for purpose 

The p argues it can use this sections despite the lack of privity, because the mother, who actually purchased the bottle, was acting as the child's agent. 

Analysis 

Can't really find agency here, since there aren't any facts that suggest this, plus the bottle was intended to benefit the parent in making feeding easier, rather than beneiftting the child. 

The D argues, and the court seems to agree, that the SGA is only available to the buyer as against the seller. 

Canada sticks to privity quite closely 

Although, some provincial acts do extend liability past the seller to include the manufacturer. 

In any case, since there is no privity between the baby and the seller, the SA cannot be used. 

Ratio 

demonstrates horizontal privity- the child cannot sue the seller because there is no contractual privity. 

· also shows the desirability of bring these actions under contract- you get the benefit of the SGA protections  

Chabot v. Ford MotorCo. Of Canada Ltd. Et al. 
Facts 

P bought the car from S, the car dealer 

P used the car as normal with no signs of diffiulty 

Went out hunting, car broke down and burned up completely 

the contract appeared to exclude all warranties except those from the manufacturer. 

Analysis 

so the contract clause liiting liability to the manfuacturer warranty does work to include the manfuacturer's warranty, but subject to any limitations in the manufactuer's warranty 

the judge here finds a fundmental breach, so wihle the manufacturer's warranty applies, the purchaser cannot rely on the exemption clauses. 

The judge finds that the exclusion warranites in the contract were only intended to apply in situations where the vehicle retained its essential character as a motor vehicle. 

Now looks at the companies via tort. 

Ford is the one that is responsible for the defect in the car- Ford let the goods arrive defectivetly, must have known the consumer would use the car, and knew the defect could lead to injury of property or fire. SO duty of care established. 

But was Ford negligent? 

The defective part in question was under the sole management and control for Ford. 

The defect could not have occured without negligence, so Ford was negligent 

What should P recover- just the cost of the defective part? Or the whole car? 

D doesn't want to fix the defective part, D wants the full cost of the car? 

Did the exclusion limit Ford's liability in torts? 

P never agreed to or was asked to agree to that. Term 

the exclusionary language in Ford's contract nly referred to any liablity it assumed under the warranty, not for neglitence 

the negligent action did not arise out of the warranty, but during manufacturing before the warrantuy came into effect 

Ford promised that the dealer would fix the car under the manufacturer's warranty, so it is jointly and severally liable for failing to do so. 

Ratio 

Manufacturer's warranties may be included in a sale of goods. 

I don't really know or understand this case very well 

Exclusions will not operate to exlcude tort libability, unless perhpas this is very clear. 

Seems like courts are going to go pretty far to help consumers, and are going to make the manufacturer be really clear if they are trying to exclude all contracts and tort claims 

Models for Reform: US Developments 

Henningsen v Bloomfield Motors Inc 

Facts 

P bought a car from the S, the dealer, made by D, the manufactuers 

P and his wife were injured while driving it 

suing under implied warranty of merchantability 

Wife was not privy to the contract 

The manufacturer says it is not privy to the contract either so an implied warranty cannot apply 

Analysis 

under common law it is true that where parties are not privy to the contract they cannot be held liable 

but in the modern efconomy this makes little sense, as society's interests requires that consumers be prtoected against negligent manufactuers. 

Can't allow manufacturers to advertise and produce a demand for goods with the advertised properties, and when those properites are absent claim that there was no privity and escape liability. 

Several cases show a move twoards extending contract libaility to the ultimate provider for food, drink, etc when ina sealed container- the warranty runs with the sale of goods. 

There is no reason though to differentiate between food and drinks and cars. 

The average person has neither the capacity nor the opportunity to inspect or determine the finess of an automobile for use; instead, he must rely on the manufactuer, and the manufactuer has an obligation to the consumer as a matter of social justie 

so where a manufacturer puts a new automobile into the market and advertsies to the the public, there is an implied warranty that it is reasonably suitable for use as such accompanies it into the hands of the ultimate purchaser. 

So vertical privity defeated in this way 

but what about the wife- she wasn't even privy to the contract of sale. 

Where a person is in the reasonable contemptation of the parties to the warranty as a person who is expected to use the automible, that will be sufficient privity. 

So an implied warranty of merchantability extends from the manufactuer or the dealer to the purchaser of the car, members of the family, and people occupying or using the car with the consent of hte purchaser. 

Here, the husband even told the dealer he was buying the car for the wife's use, so clearly she was in reasonable contempaltion 

Ratio 

Priivty is defeated in two ways 

Vertical: where a manufacturer or supplier brings a good to market and advertises it to the public, there is an implied warranty that it is reasonably suitable for use that carries over into the hands of the ultimate purchaser 

Horizontal: liability extends not just to the purchaser, but all those users who might be within the reasonable contempation of the seller and manufacturer 

Morrow v. New Moon Homes Ltd. 
Facts 

B bought a mobile home from the sellers to use in Alaska 

S said it was a good trialer, and warm 

Basically a total piece of shit 

B continued to make payments, S was very little help 

B wants to return it, but S goes out of business 

Bank inspects the home, realizes it is serioulsy a piece of shit, and tries to talk to the manufacturer 

B sends a letter to the manufactuer making a claim for breach of implied warranty 

Analysis 

Key question is the remedies avaible to the purchaser against a manufacturer of defective goods. 

They are making a claim under a tort for direct economic loss, which they claim privity shouldn't apply. 

Judge doesn't like the idea of essenitally overruling the legislature by extending protections to purchasers that legislature didn't intende. So that's a no go 

But what about the warranties 

The Code has abolished horizontal privity by extending privity to those that can be reasonably expected to use the goods. 

But what about vertical privity? 

Vertical privity has long been under attack and indeed has been defeated in many areas 

recognition that in modern society consumers mainly do purchase from large manufacturers, and the consumer has little ability to protect himself from defective goods 

plus the manufactuer is advertising goods and putting them to market, and has a much better abiility to bear the risk of defect. 

The tricky thing here is whether vertical privity should be abolished not only for personal injury and property damage, but fore economic loss. 

Direct economic loss is the difference between the actual value of the goods and the value of the goods as promised. 

Some courts have been hestitant in this area, not seeing the same social justice imperative as where the damage is injury or property damage 

this makes no sense, the consumer “Fortunate' enough only to suffer economic loss should also be protected. 

Besides contract law is good at dealing with economic damage, as tort is good at dealing with personal injuiry 

So manufacturers can be held liable for direct economic loss attributable to a breach of an implied warranty without regard to privity. 

Ratio 

Vertical privity as between the manufacturer and teh purchaser is abolished for direct economic loss (the difference in value between the goods as contracted for and the goods as delivered) 

Models for Reform: Quebec 

General Motors Products of Canada v. Kravitz 

Facts 

D purchased a car from dealer, which was manufactured by P 

There were defects initially, which the dealer was unable to repair 

D tried to return the car 

the car had serious defects that allowed him to return the car to the vendor 

but does the purchaser have rights against themanufactuerer? 

Analysis 

GM says that the D cannot use a right that flows from acontract to which GM i snot a party 

the code is a little ambiguosu; ordinarly privity applies, but sometimes a contract can benefit a successor by a particular title. 

Some authority suggests that warranties are aquired by succesors in title 

the scucesor by title does acquire the rights, and possibly the obligations, as accessory to the thing sold 

htis includeswarranties against latent defects. 

Since the warranty for latent defects due by the seller is inherent to the very purpose of the soale, it moves to buyer as a part of the title. 

The person transferring ownerhsip also transfers the rights and remedies that are accessories to the good 

so there is a direct remedy in warranty by a subsequent purchaser against the original seller. 

So the subpurchaser, here the consumer, may go directly against the manufactuer 

of course he could not get the full value unless he returned the goods in question 

Ratio 

Essentially in quebec the sale of a good carries with it as accessory to the title all the rights and obligations of the manufactuer as against the seller. 

Models for Reform: Canadian Common Law 

Fraser River Pile & Dredge Ltd. v. Can-Dive Services Ltd. 
Facts 

The insurance policy invluded an exclusion of liability against the charterer for subrogating parties 

could the charterer benefit from the xclusion clause to defend against the insurer? 

Analysis 

Basically an application of the London Drugs principled exception to privity of contract 

Third-party beneficiaries may benefit from an exclusion of liability where the parties to the contract intended the benefit to extend to the third paryt, and the activites performed by thte third party were the very activities contemptlated as coming within the scope of the contrat in general 

here the waiver expressely included “Charters”. The language is totally clear that charters were intended to be excluded 

now that the third-party's right to rely on the exception has crytallized, it is not possible for the insurer or subrogated party to try and change that agreement. 

Here the charterer was doing exactly what was contemplated in the contract 

Ratio 

A third party may rely on an a contractual exclusion of liability even when lacking privity if the exclusion was intended to extend to the third party, and the third party is doing the very thing intended by the contract. 

Part VIII. The Buyer's Remedies 
· Buyer may have the right to terminate, damage, debt, or possibly specific performance 

The Right to Reject the Goods Tendered: The Right to Reject 

Breach of a condtion or intermediate terms will lead the buyer to be able to reject the goods, although in rare cases the seller may tender alternative goods. 

· 15(1) says a breach of a condition may be treated as a breach of a warranty if the aggreived party so elects 

· in order to terminate, you must communicate your choice to the other party, possibly through words but actions and the passage of time can also be equivalent to communication or waiver.  

· sometimes you cannot terminate for a breach of condition 

· 15(4) cannot terminate if the K is unseverable and the buyer has accepted, or if the goods are specific goods which have passed to the buyer, cannot terminate.  

Loss of the Right to Reject: Specific Goods 

Normally the right to reject doesn' require the couts- the buyer simply tells the seller that the goods are not in conformity for a reason that gives the right to reject. 

However, this right is easily lost, which will allow the buyer to claim only under damages 

for specific goods, under the lnaguage of s. 15(4), as soon as the property passes, the right to reject is lot. 

In some contracts, the property passes immediately when the contract is entered into (see 23(2) ) there may not be in effect any right to reject the goods. 

Wojakowski v. Pembina Dodge Chrysler 

Facts 

P wants to rescind the purchase of a car from D 

initially agreed to purchase for 5K, paid in 3K cash plus a trade in, the rest being financed by the Bank of NS. 

Car didn't work right, wanted the money back 

D says no, but gives a new car in excahnge, although P never signed 

D promised to fix a scartch 

New car didn't work either, D proised to fix but never didn't 

Everyone Lawyers up, D once again promises to fix but doesn't deliver 

a couple weeks later the car breaks down entirely. 

Analysis 

The contract purported to exclude all warranites but hte manufacturer's – But P never signed the K for the new car. 

Moreover, P did't speak english and there is no evidence that she knew or ought to have known about the exclusion 

So P can rely on fitness of purpose, since D knew the purpose and was a dealer in this kind of goods 

was the car reasonably fit for purpose? No. 

But D says she can't reject, since the goods have been accepted, meaning all conditions are warranties- 15(4) 

this is a contract for speicifc goods 

however, the goods don't pass until the purchaser has accepted 

Judge finds that the P never unconditionally accepted the second automobile, she only accepted it conditionally on the promise to repair 

so she can get her money back. 

this is a pretty questionable finding according to MacDougal- there was no necessity of imputing this term 

Anyways, even if she could only get damages she would get the full purchase prices, since the onus i son the D to show that the defect can be reapired and the price of repairs. 

Anyways, there was also a fundemental breach allowing termination. 

Ratio 

Where a purchaser accepts specific goods, under 15(4) of the sale of goods act any warranties become conditions, and damages become the only remedy. 

However, where the sale is conditional property may not be truly said to have passed, so reject may still be possile. 

The onus lies on the D to show that any defects can be remedies, and the cost of the remedy, as well as any residual value left in the goods- otherwise the full purchase price will be paid (this obviusly applies to damages, not termination) 

Loss of Right to Reject: Acceptance 

When the goods are specific or ascertained the buyer loses the right to reject on acceptance. The buyer retains a right to inspect prior to acceptance under s. 38 of the SGA 

S. 39 sets out what will qualify as acceptance 

buyer says he accepts them 

buyer does anything inconsistent with the ownership of the seller following delivery 

· lapse of a reasonable time 

· s. 38 gives the buyer the right to inspect 

· but if the buyer does something to accept the goods, that right will have been waived.  

· express acceptance fairly straightforward 

· much tricker where the acceptance is based on the buyer doing something inconsistent with the seller's ownership 

· typically there are three types of thinks that constitute acceptance  

· use of the goods 

· inability to return the goods 

· entering into a contract with another person over the goods.  

· s. 40, if the goods are delivered to the buyer and the buyer rejects, the seller is liable to come pick them up.  

Hardy & Co. v. Hillerns and Fowler 
Facts 

P bought wheat from D 

Ship arrived, P started to unload and sold to sub buyers 

P figures out the wheat is not up to snuff, but D says it's been accepted so the P cannot reject 

Analysis 

By reselling and forwarding along part of the wheat to the sub-buyers, did the P accept the goods? 

P is entitled to a reasonable opportunity to inspect the goods. 

But where a buyer does something inconsistent with the ownership of the seller, this can consittute acceptance 

was the resale inconsitent with the owernship of the seller? 

Here the buyer was incapable of rejecting the goods, since part of it has been sent on to the new buyers 

where the buyer rejects the good, the seller is entitled to have the goods returned immeidately so that he can resume possession 

the buyer must be able to return the goods at the time of rejection 

just because the buyer is entitled to the period of inspection, doesn't mean he is incapable of accepting 

clearly the buyer may overtly accept the godos without having inspecting them and before a reaosnable time of inspection has passed. 

This transfer of goods to new buyers is inconsistent with the ownership of the seller, and thus constitutes acceptance, making rejection impossible. 

Doesn't matter that the sellers could have later returned the goods. 

Ratio 

where the buyer does something that makes it impossible for the goods to immediately be returned to the seller, this will constitute acceptances 

transfer of goods to sub-buyers, particularly in terms of shipment, also suggests acceptance. 

Rafuse Motors Ltd. v. Mardo Construction Ltd. 
Facts 

P is a car dealership, and the Defendant is a builder 

D needed a tractor in order to build a school. 

D really wanted a Major Tractor, but all P could provide was a Ford tractor, but P assured D the Ford tractor would be up to the job 

D agreed to take the Ford if it was as good as a Major 

The Ford basically sucked and couldn't do the job it needed to do 

broke down over and over 

eventually the D said he wanted to reject it 

P came and picked the truck up 

Analysis 

D is arguing total failure of consideration, or a breach of an express condition that the Ford was equal in fitness to the Major. 

Could D reject the tractor? 

D took every step in order to do so- he told P he was done with it and got P to come pick it up 

but had he already accepted it? 

He never did so expressly 

but did he do anything inconsistent with the seller's ownership? 

The only reason he kept it was because P kept repairing and making assurance that it would do the job. 

Any delay in rejection was due to the P's inducements 

Ratio 

A reasonable opportunity to inspect may consiste of a long period of testing, especially where the only reason the buyer does not reject is the inducements of the seller 

reasonable period of inspection quite fact specific. 

the buyer should do everything he can to reject the goods 

notify the seller 

ensure the seller takes possession. 

William Barker (Junior) & Co. v. Edward Agius Ltd. 
Facts 

The coal arrived in Liverpool, some above deck but mostly in the holds 

the buyer sold the coal above deck since it was in danger of deterioating 

turns out, most of the coal wasn't up to the right sized. 

So was the buyer entitled to reject all the coal, or just the coal that was not in accordance with the K? 

Analysis 

The buyer is deemed to accept the goods if he does anything inconsistent iwth the ownerhsip of the seller 

resale of the goods constitutes something inconsistent 

because the buyer has accepted part of the good, 15(4) says he loses the righ tto reject the whole of the goods 

however, the buyer is also arguing under s. 34(5)- the goods are in fact mixed, which entitles him to accept the goods in accordance with the contract and reject the rest, or reject the whole. 

In the fruit tin case, the buyer was entitled to accept those goods that met the contract, and reject those goods which did not. 

Looks at others cases to the same effect. 

Ratio 

Where goods are delivered, and some are of the correct quality while some are not, the goods of the correct quality may be accepted at the contract rate and the rest rejected, in accordance with 34(5) 

I think this case is probably useful in the sense that here the goods really only 'accepted” via resale those goods which matched the description and were above deck. 

If the buyer had resold the coal below deck as well, the court would have come to a different conclusion. 

The Right to Damages and Specific Performance SGA ss. 54-57 

the buyer also has the right to damges, but really this is just common law 

specific performance may also be available 

The Measure of Damages 

Damages can be measured in a variety of ways, but is always aimed at compensation 

The SGA has sections which essentially just reflect the common law 

· s. 54 says the buyer can get damages for non delivery or for breach of warranty 

· s. 56 allows the buyer to treat any breach of condition as a breach of warranty, and thus get damages, so even applies after buyer has accepted and can no longer terminate 15(4) 

· 56(3) sets out that the quantum is the difference in value between the goods at the time of delivery and the value they would have had if they were correct 

· in other words, the market value of what was delivered versus the market value of the contract goods 

Wertheim v. Chicoutimi Pulp Company 

Facts 

D makes pulp, P is a mercantile agent trading in pulp 

P says D deliered late, the quality was inferior, and infussifent quantity was delivered. 

P i s claiming the difference between the market value of the delivered pulp and the value it would have fetched had it been of the appropriate quality, weight and at the right time. 

However P never actually sold at the market price- he sold unlder subcontracts that were only slightly below the market price 

this would mean P would get more money than he would have gotten had the K not been broken 

Analysis 

the aim of contract damages it to put the aggreived party in the same position as he would have been in if the contract were performed 

so normally for non-delivery, the purchaser gets damages sufficient to purchase the goods in the open market 

where goods are delayed, the damages are the difference between the value at the time the goods should have dleivered and the value at the time they were delivered. 

However, where the purchaser having obtained possession actually sells them above the amrket price, this presumption is defeated 

what must be measured is the difference between the market price and the price he actually got 

otherwise the D will be compensated for a loss he never actually received. 

Ratio 

the presumptive damages will be the difference in value between the goods delivered and the market price of the goods under contract 

however, where the buyer is able to resale above market, the damages will be the difference beteween the contract price and the price of the correct goods at market 

don't want to over compensate 

Bowlay Logging Ltd. v. Domtar Ltd. 
Facts 

D makes poles, agreed to get P to log for it in order to make poles 

didn't end well- logging ended early, perhaps due to breach on the part of D 

but clearly P's logging operation was not going well; it was inefficint and there was a strike 

D failed to provide enough trucks to haul away the logs, which was a breach of K. 

This made it impossible for P to continue logging 

P wants damages for expenditures (not lost profits) 

Analysis 

P canno claim lost profits, since had the K been completed it owuld have actually lost money. 

It is possible to claim for expenditures rather than lost profit 

but D says this makes no sense- P was losing money anyways, and would have lost more money had D not been in breach! 

Damages are intended to compensate the plaintiff for damages resulting from breach, not to remedy the consequences of a foolish business decision 

where the D would have lost money in any event, the losses result from the poor decision made at the outset of the contrct, not from the failure to perform. 

The D may thus prove that any losses which would have been incurred if the contract had been performed should not be part of damages. 

If full performance would have resulted in a net loss to the P, the recoverable damages should not include the amount this loss. 

This means that if the amount of his expenditure is less than the amount of the expected net loss, only nominal damages are available. 

Ratio 

where complete performance of the contract would result in a net loss to the plaintiff, the recoverable damages will not include the amount of this loss 

this means that where the expenditure is less than the net loss, the plaintiff will receive only nominal damages. 

Culliane v. “Rema” Manufacturing Co. Ltd. 
Facts 

The D provided a plant to the P according to a detailed specficiation, but the machine was incapable of producing P's clay at a profit rate. 

The only question is quantum of dmaages 

P claims expenditures, interest on the expenditure, and the los of rofit minus the purchase price. 

Does this amount to P being paid twice for the same damages? 

Analysis 

Damages are to be those that arise naturally or are in the reasonable contemplation (Hadley v Baxendale). 

Here D knew P's particular purpose and that failure to meet that standard would lead to loss porofits. 

So the goal here is to put P in the position he or she would have been had the machine lived up to warranty. 

The P cannot claim both for loss of expenditure and for loss of profits 

P could only profit it if he spent the money to buy the gods. 

Plaintiffs have two options upon receiving a defetive product 

claim capital cost minus any value he can get by disposing of the goods, thus putting the P back in the position he or she was before the contract 

in this case depreciation is factored in via the sale of the good on the open market 

claim lost profit because the machine failed to perform up to the warranty 

in this case lost profit is immaterial 

Ratio 

Plaintiffs may claim for lost profits or the lost capital expenditure, but not both, and where lost profits are claimed, deprication is immaterial. 

Koufos v. C. Caznikow, Ltd. 
Facts 

D was to ship sugar for P to Basrah or Jeddah at P's option 

The trip should have taken 20 days, but in fact took 29 

P intended to sell the sugar at market ASAP, but D didn't know that, although D knew there was a market for sugar in Basrah. 

By the time it had arrived the price of sugar had fallen 

D agress to pay interest for late delivery, but doesn't think he should be liable for the difference in market value. 

Analysis 

While D didn't know what P intended to do with the sugar, he ought to have known that P would sell in Basrah at market price at arrival 

he knew prices fluctuated, but iddn't know if they would be up or down 

So the question is whether P can recover for damages which were not unlikely to result form a breach of a contract causing delay 

The rule of Hadley and Baxendale is the normal rule 

in that case only those results whihc will usually happen would be in the contempaltion of parties. 

The basic rule is that any damages that may fairly and reasonably be considered either arising naturally from the breach of contract itself, or may be reaosnably supposed to have been in the contemplation of both parties at the time of K can be claimed. 

This means that those damages which were real possibilities but would only arise in a small minoirty of cases will not be in the reasonable contemplation of parties. 

The real question here is whether based on the information available to the defendant when the contract was made, he knew or reasonable should have known that the kind of loss experienced by the purchaser was sufficiently likely to result from the breach to hold that the loss flowed naturally from the breach or was in his reasonable contemplation 

Tort applies a much wider liability 

since the plaitniff in a tort case cannot take steps to protect himself from the tortfeasor, only those risks so small that a reasonable man would be justified in ignoring them will be too remote to allow a finding of damages. 

Some argue that Victoria Laundry extended the ambit of damages in contract to those which are “Reasonabl foreseealbe' or “Liable to result” 

both of which are too vague and extend liability too far 

under contracts damages must be more than a “serious possibility” “real danger” or “on the cards”. 

These standards would extend liability too far. 

Hadley Baxendale will remain the standard 

here the damages were not too remote 

Upjohn 

The purpose of damages is to put the plaintiff back in the place he would have been had the contract been peformed 

Hadely Baxendale restricts damages to those that are proximate 

two branches 

Damages should be such as may naturaly and usually arising from the breac 

Damages should be such as in the special circumstances of the case knwon to both parties may be reasonably supposed to have been in the contemplation of the parties, as the result of a breach, assuming the parties to have applied their minds to the contingency of there being such a breach 

basically where parties enter into a K with the knowledge of a special circumstances, that circumstance will be in their contemplation as a result of a breach. 

The language of foreseeability ought to be left to torts, contracts will focus on what is in the reasonable contemplation, not what parties can “Foresee”. 

Victoria Laundry ought not to be read as broadeining the ambit of proximity. 

SO what should the standard be? 

Real danger or a serious possibility 

These damages fall into the first branch, those damages arising naturally from the breach 

a long line of cases suggest that for the transfer of goods the possibility of a significant delay leading to a loss of profits is in the reasonable cntemplation of parties. 

Ratio 

The rule in Hadley and Baxendale will apply 

only those damages which arise naturally from the breach/ were in the reasonable contemplation of parties will lead to liability 

damages of a kind which are a real posibility but will arise only in the small minoirty of cases will not lead to a finding of damages. 

The standard for reasonable contemplation will be a “real danger” or “serious possibility”, not the same as for tort damages 

ordinarily where the goods are to be transferred, it will be in the reasonable contemplation of parties that a delay has a real danger of leading to loss profit. 

Parsons Ltd. v. Uttley Ingham & Co. 

Facts 

P had a herd of pigs, bought from D a big pig feeder 

first one worked great, so bought a new one 

pigs started to get sick, and it turns out it was because the installer forgot to untape the ventialtion 

this made the pigfood go moldy 

254 pigs died, and the P wants to recover 30000L for lost profit 

Analysis-Denning 

only quesiton here is remoteness of damages. 

The TJ found that the D was liable aboslutely regardless of foreseeabliity. 

While the warranty of fitness of purpose is absolute in te sense that were the goods are unfit due to a latent defect, the seller is liable whether or not he knew or could have known of the defect, this doesn't mean damages are also strictly liable. 

He will only be liable for those damages as may fairly and reasonably arise naturall from the breach- Hadely and Baxendale 

Basically the rule in Koufos is: 

whether the damages were of a kind that a reasonable man, at the time of making the contract, would contemplate them as being of a very substantiladegree of probability (real danger, substantila possibility). 

Torts has a much lower level of proximity 

Denning doesn't seem the point of distinguishing between foresseablity, contemplation, etc. 

Things the true difference in degree of proximity ought to be between where damages result in loss of profit versus where damages result in physical damage 

For lost profit has a stricter proximity 

liable where the D ought reasonably to have contemplated that there was a serious possibility the breach would involve the plaintiff in loss of profit 

Physical damages has wider proximity 

liable where D ought to have reasonably foreseen that the breach might lead to this kind of damage. 

So proximity ought to depend on the nature of the damage, not on the nature of the action- shouldn't be easier to sue someone under torts than for contracts. 

If the damages are the same, it shouldn't matter whether the suit is rooted in torts or contract 

in this case since the damage was physical (Death of pigs), the test will be whether the D ought to have reasonably foreseen that if moldy food was fed to pigs, they might become ill 

this is not very strict- not a serious possibility or real danger, but a slight possibility 

Ratio 

Denning would have distinguished proximity for damages on the basis of the nature of the damage rather than the foundation of the action 

where the action is for lost profit, hadley and basendale 

reaonable contemplation that the breach would involve the plaintiff in los of profit 

for physical damages, torts test 

reasonable foreseeability of a breahc leading to this kind of harm 

Wharton v. Tom Harris Chevrolet Oldsmobile Cadillac Ltd. 
Facts 

P purchased a luxury car from D 

the sounds system buzzed 

spent years trying to fit it 

TJ found it was due to the dealer's neglgience, and allowed P to claim for frustration, anxiety, and inconvenience. 

D had tried to repair repeatedly, then a field engineer came a couple yeras after purchase and fixed it easily 

The buzzing really bothered the D, and D had to drive from his house to the dealer, a considerable distance, several times. 

D claiming for the value of the car minus the sale price, as well as damages for travels to get the car fixed and damages for the anguish caused by the buzzing 

Analysis 

Liability mainly grounded in s. 18(a), fitness for purpose 

The warranty applying to the car also includes all the accesorries sold therein. 

Failure of the soundsystem to satisfyi fitness might render the vehicle unfit for the puose for which it was purchased. 

Buyer is entitled to say that one of the reasons he bought the car was to use the accesory, so where the accessory is defective, should be allowed to reject. 

SO there was a breach of warranty with respect to the operation of the sound system which was a breach of s. 18(a) of the contract 

just becaue the car is merchantable doesn't mean it is fit for purpose. 

Depending on the purpose, the car may be merchantable to some buyer but not fit for the buyer's individual purpose. 

D claimed that the fitness for purpose can't apply, since P set out to buy a cadillac by trade name 

Na, P wanted a Cadillac but D pushed her towards the specific model 

P wanted a Cadillac but relied on the salesman's knowledge of the car for their stated purpose of having a luxury vehicle. 

Turns to damages 

Damages for mental anguish may be awared where the object of the contract is to provide “pleasure, relaxation, peace of mind or freedom from molestation”. 

As long as a major part of the contract is to give pleasure, relaxation or peace of mind, damages may be available for breach causing mental anguish or distress. 

Mere diappointment that the contract was not performed will not be recoverable, even if the disappointment led to a complete mental breakdown 

but where the cause of the inconvenience or discomfort is a sensory experience, damages may be recoverable. 

Here, D contracted for a luxury product, but due to the defect, they got no pleasure 

the important object of the K was to obtain a vehicle that was luxurious and a pleasure to operate. 

The buzzing was also a physical sesory experience leading to distress. 

Ratio 

Generally the party in breach is not liable for distress, frustration, and so on resulting from the breach 

however, where a major part of the contract is to give pleasure, relaxation, peace of mind, etc, damages can be awarded 

Where the case is not a 'peace of mind' contract, damages may be recoverable for inconvenience and distress caused by a breach, but only where the cause of the discomfort is a sensory experience as opposed to mere disappointment 

Restitution  

· where one party is supposed to return a thing under the contract, but cannot do so, either because the goods have been accepted, or the goods are no longer in the same condition 

· in that case, the claiming party can claim damages for the difference in value resulting from the difference in condition 

· restitutionary damages are available where the good cannot be returned, or cannot be returned in the same condition.  

The Right to Damages and Specific Permformance: Interest 

Bank of America Canada v. Mutual Trust Co. 

Facts 

R is building condos in Scarborough 

D to provide mortgage financing for purchasers of the condos 

R got a loan from P on the basis that the money from the first sales would be paid directly to P rather than to R 

As the market fell, the D (via trust) refused to forward funds and said it would do so only if additional conditions were met. 

Even then in refused to forward money 

so the prjoect went into receivership, sold the building at significant loss 

P suing D for breach of contract, plus interest 

Analysis 

Money has a time value- money today is worth more than money tomorrow 

beacuse of opportunity cost, risk, and inflaction 

Simple interest and compound interest both measure the time value of the intial sum of money, but only compound interest takes into account the time value of the interest payments themsleves. 

Simple interest makes an artificial distinction between interest and pricipal, while compound interest more accurately takes into account the time value of money. This is high in banking and financial systems, compound interest is the norm. 

Contract damages may be expectation damages- the value of the promised performance 

but since money depreciates over time, giveing the P the money value of the good at time of performance doesn't fully compensate, since that amount of money now is worth less than the same amount in the past. 

The P is not awarded for opportunity cost, risk, or inflation. 

Where restittuion is paid, putting P back in the position he would have been had the breached not occured, failure to give compound interest means that D is given the use of the P's money for the contract time. 

This is not a pareto outcome (efficient breacH), because while the D is given the use of the P's money, the P is equally eprived of the value of that money. 

So interest must be paid. 

Interest has been awardable in Canada for a long time 

while common law not normally awards compound interst, it should be awardable in order to fully compensate the plaintiff. 

The act appears to allow compound interest in some cases 

in equity, the awarding of compound interest is discretionary 

here the CA erroenously believed that since this wasn't an equitable remedy, there was no room for compund interest 

this is incorrect- the common law may be adapted in order to allow the award of compound interest. 

Compound interest is now common place and no longer seen as usurious. 

Practically all loans and bank rates are compound 

wihtout awarding compound interest, the plaintiff is not truly compensated, and the defendant has an incentive to breach since the borrower would only be paying simple interest. 

Hadley and Baxendale allows the amount of damages to be that which would have been had the contract been kept 

and the natural course of damages is the interest rate governing the loan, which is compound interest. 

Since contract law entitled the pliantiffs to the full value of the benefit of the bargain, the plaintiff is entiteld to prejudgment interest, calculated to award the P the benefit of the bargain 

they will be calculated such to give the plaintff full compensation as of the date it is actually paid. 

Otherwise, the D would once again have an incentive to delay payment. 

Normally, an award of compound pre-and post- judgment interst will be limited to breach of contract cases where the parties agreed, knew, or should have known that the money which is the subject of the dispute would bear compound interest as damages. 

In this case, in order to compensate the D, the breach needs to be the outstanding value of the loan paid at the compound interest specified in the Loan Agreement 

otherwise P will not be fully compensated 

restitution damages 

the P had to use other monies to sustail its leverage ratio- had it had that money, it would not have needed to do so. 

The P lost the interest that the D gained- there is no efficient breach here 

Ratio 

Compound interest is the norm and may be needed in order to fully compensate the plaintiff for the time-value of the money lost. 

Compound interest may only be sued where there is evidence that the parties knew, ought to have known, or agreed that the money which is the subject of the dispute would bear compound interest as damages. 

The Right to Damages and Specific Performance: Non-Delivery and Late Delivery 
S. 54 and 56 

· deal with the natural damages resulting in the first branch of Baxendale 

· where the good is not delivered, the buyer can claim damags for non-delivery 

· also applies wehre the seller has delievered something, but the buyer rightly rejected 

· if there is a market for the goods, the measure of damages will be between the contract price and the market price of the goods when they ought ot have been delivered.  

· so if there is a non-delivery, and the price for the goods goes up, you get as much damages as necessary to purchase the good 

· the buyer must go to market within a reasonable time to replace the goods as part of the duty to mitigate.  

· there may also be special damages available from the second branch in some cases.  

Re. R. & H. Hall Ltd. And W. H. Pim (Junior) and Co. Arbitration 

Facts 

B bought unascertained wheat at price X 

B resold to W as the market rose 

S bought back from W as the price continued to rise 

Some more hijinks 

Argment here over damages- B wants the difference between the price of the goods and the price at which they resold, 5, and the S wants the difference between the price of the goods and the market price, 2. 

Abritraotr awarded 2, since there was no way for S to know that B had resold at that price. 

Analysis – Haldane 

the sturcutre and language of the contract is such taht the seller contemplated resales, and indeed contracted to put the buyer ina position to fulfil his sub-contracts 

this is demonstrated by the way in which the contract referes to sub-purchasers, final purchasers, etc. 

Whether or not the seller thought it likely that the buyer would resale, the contract made expressly clear that buyers retained the right to resale. 

Since the prospect of resale was in the contemplation of the seller, the second branch of Hadley Baxendale applies. 

Since the terms of the contract intself provided for reslae, the seller must have contemplated this kind of damages. 

Analysis – Dunfermline 

between the time the contract has made and the time the documents delivered several months elapsed, and the market rose 

the chain of resales means the failure to promptly delivered created a short string of contracts which all accumulated on the first buyer. 

So is the seller required to take libaility for all these sales? 

IN this case, the parties had made an agreement with respect to sub-sales. 

so where both parties know that there are likely to be sub-contracts, the damages for breach may include the losses incurred by the claims ofthe sub-buyers. 

· basically this fits back into Baxendale, it that where the parites provide in the contract for for subpurchasing, it is clearly in the reasonable contemplation of both parties that the losses of subcontractors might result from a breach.  

· so basically where a subcontract is not unlikely to be made, the seller may be held liable for the purchasers losses which arise from the breach of the sub contracts.  

Ratio 

· whether the seller will be liable for the losses of the buyer where those losses are the result of the buyer's breach to sub-buyers depends on whether or not the contracting parties had sub-contractors in reasonable contemplation 

· where subcontracting is not unlikely to be made, the seller will likely be liable.  

The Right to Damages and Specific Performance: Breaches of Conditions or Warranties of Quality 

· the buyer can either claim damages, or set its claim against whatever the other party is claiming 

· s. 56 sets out Hadley baxendale 

· first branch under s 56(2) 

· a breach of warranty thus leads to the difference between the good delivered and the good contracted for 

· there is also a duty to mitigate 

· the seller has the onus of establishing the value of the delivered goods, and if they fail in this regard, the goods are assumed to have no value.  


Ford Motor Company of Canada v. Haley 

Facts 

· B purchased three trucks manufactured by the S.  

· S promised the goods would be suitable for hauling gravel, but they were not 

Analysis 

· the issue is the quantum of damages 

· S argues that B should have to show that the actual damages, rather than be awarded the full amount of damages with the burden on S of proving the residual value.  

· the CA held that the onus was on S to show the value, if any, reamining in the trucks.  

· the only evidence was that the drunks were "completely run down".  

· the S argued the damage resulted from overloading, but the evidence did not supprt this 

· besides, the S had warranted that the trucks would be as good as the B's existing International trucks which had no problems hauling the gravel.  

Ratio 

· the onus lies on the seller to show the residual value, if any, of the goods.  

Sunnyside Greenhouses Ltd. v. Golden West Seeds 

Facts 

· B is a greenhouse producing plants, bought glass from D to put up in the greenhouse 

· B bought some new glass, S said they would be fit for purpose 

· S said the panels would be useful from 7 - 10 years.  

· amounted to an express warranty.  

· B installed the glass 

· B grew 2 crops each year.  

· each year, the glass grew more and more opaque, and the crops diminished in return 

· the north glass went opque the slowest since it got the least sun  

Analysis 

· prima facie, where the buyer is getting damages for an implied conidition of fitness of purpose, the damages it eh amount of the full purchase price minus any residual value that the seller can establish.  

· for the south panels, the TJ found that for the first 3 years of life they were fit for purpose; their residual value was three years of life.  

· so the damages should be 3/7 of the purchase price 

· since the north panels had yet to be replaced and were still being used, the TJ gave no damages 

· but this isn't right, since just because they were in use doesn't mean B got their full value 

· indeed, they were reducing the crop yeild had thus had some effect on the value of the plants 

· court here finds they were not fit for the last 2 years, so gives 2/7 the value of replacement.  

· the cost of installing the panels is awarded, since this was wasted in that new panels had to be installed.  

· no damages will be awarded for the removal per se, since the panels would have to be replaced at some point anyways 

· instead, interest will be awarded to give the B the time value of the money he spent on early removal.  

· can B recover also for the crop failures?  

· loss of profit which is the direct consequence of the breach may be claimed for the period which the breach is the effect cause of the loss, in addition to other heads of damage which fairly come within s. 53.  

· duty to mitigate applies- had the B delayed in purchasing new panels, the crop loss would not have been the direct result of the breach, but rather of B's failure to replace.  

Ratio 

· in some cases you can claim damages both for lost profits and for lost expenditures, but only during that period where the breach is the direct cause of the loss.  

· really what is going on here is that the different heads of losses are being compartmentalized, so you can award both reliance and expectation as long as you can sever the losses.  

Specific Performance 

· limited equitable remedies available for breach 

· may be injunction or specific performance 

· specific performance orders the performance of the obligation, which is uncommon but not impossible at common law.  

· equitable remedies will only be available if common law damages are insufficient, and is discretionary 

· must come with clean hands, timely, no hardship on another party 

· In theory specific performance is set out in s. 55, but parties rarely even mention it 

· injunctions may be used to stop further or future breach 

· equitable damages may be awarded where the courts would like to give an equitable remedy, but can't for some reason (often the goods have moved on) 

Re Wait 

Facts 

· B and S are both grain merchants 

· S agreed to sell B wheat 

· the sale was to be by documents 

· a contract for the future ship of grain, which was not at the time of contract ascertained 

· B sub contracted to sell P wheat on the vessel Challenger 

· contract said if S fails to provide B the wheat, B would not be liable to P 

· B had other shipments of wheat coming on the same boat 

· B sent sub-B a bill, Sub-B paid.  

· B goes bankrupt prior to delivery 

Analysis 

· no wheat was ever ascertained to P, nor did P ever get a bil of lading or any other title for the goods.  

· P is claiming specific performance in order to have the goods themselves delivered by the trustee in charge of bankruptcy.  

· s. 55 allows the court to make an order of specific performance where the circumstances warrant in a contract to deliver specific or ascertained goods.  

· but here the goods were not ascertained, and so this section cannot apply  

· plus specific preformance is not usually given where there were goods on the market that could suffic- in these cases damages would be sufficient.  

Ratio 

· where goods are not specific or unascertained, specific performance will not be given 

· if goods are not ascertained, the courts don't know which specific goods are at issue, so they cannot give the order.  

Sky Petroleum v. VIP Petroleum Ltd.  

Facts 

· B and S had a contract over ten years to buy gas at a fixed price 

· B had to buy all its gas under the contract with minimum quantities 

· but shortly after the contract was made, the cost of fuel went up substantially, and the contract is no longer profitable for S.  

· So S wants to terminate under a condition because S claims that B has exceeded the credit provisionsof the contract, and is now indpebted to the S in larger quantities than were allowed.  

· that is going to be seen at trial 

· The question now is whether the B should get an injunction in the mean time.  

· B is not going to be able to get fuel elsewhere 

· S is willing to provide fuel, but only at exorbitant prices.  

· Without intervention, B may be put out of business 

Analysis 

· S says not to grant the injunction because there is no clear way of setting an appropriate price 

· this isn't such a big problem since the business relationship between S and B is continuing so far, although S continues to claim that B is not paying enough 

· The main problem is that ordinarily specific performance is not an available remedy where damages would be enough.  

· this is a commodity that can ordinarily be purchased at market 

· but the petroleum market is such that in practical purposes, the B cannot go into the market and get a fair deal with a seller 

· The judge here is going to allow specific performance here because otherwise the position of B in the contract will change substantially (go out of business).  

Ratio 

· while specific performance will not ordinarily be ordered for a contract dealing with a commodity that is ordinarily obtainable on the market, an injunction may in some cases still be ordered in order to preserve the positions of the contracting parties.  

· cannot get both common law damages and equitable remedy (normally); must elect at the time the claim is made.  

· liens may be general or particular 

· a particular lien goes onto the property that is the subject matter of the breached contract 

· eg. a particular lien against the car which was to be sold.  

· a general lien is a lien on property other than what was contracted for.  

Statutory Remedies 

· In additon to damages, rejection, termination, and specific perfromance/injunctions, a buyer may be able to use the SGA to create a buyers lein. Other acts may also offer remedies.  

· buyers lien allows the buyer to go after some of the seller's property 

· basically a security interest against the other party 

· ss. 74 - 76 set out the buyers lien 

· 75 

· if the seller, in the usual course of business, argees to sell the buyer goods, and the buyer pays for the goods, the goods are unascertained, and the buyer is a consumer, the buyer can get a lien 

· the lien arises immediately, and is for the value of what has been piad and gives an interest in all the goods that meet the description of what the buyer contracted to buy 

Part X. The Buyer's Obligations to Accept and Pay 

· The buyer may have any number of obligations under the contract, but s. 31 imposes 2 central duties: the duty to accept the goods and the duty to pay for them in accordance with the terms of the contract 

· The seller is not bound to accept any form of payment but legal tender, but may accept negotiable intstruments or bills of exachange, in which case the payment is only conditional so that if hte instrument is not honoured, the seller may still sue on the instrument or for the price of the goods.  

· Payment becomes for complicated where the buyer and seller are separated geographically 

· For example, the seller may draw a bill of exchange benefitting the sller and attach it to the bill of lading. Then the seller deposits the bill of lading and bill of exchange and gets immediate payment. Then, the seller's bank sends the buyer's bank the bill of lading and bill of exchange. Then the buyer gets the bill of lading and property and th right to possession of the goods 

· this allows sellers to ship goods without the risk of non-payment, and thebuyer to buy goods knowing that he will get them.  

· A letter of credit may also be of use, particularly where the seller doesn't even want to begin the manufacture to specification of the buyer's goods.  

· here, a  third party whose financial status is beyond doubt (a bank) agrees to pay S money from B, but only if S discharges his duties under the K of sale.  

· this permits the seller to ship wihtout risk of non-payment, and the buyer to pay only once the contract has been fulfilled.  

· letters of credit are governed by the Univorm Customs and Practices 

· a set of universal rules adhered to by bankers and the banking system internationally which has resulted in a uniformity of pratice as a contract between the issuing bank and the buyer; the issuing bank and the seller; and the rights and obligations of the correspondent bank.  

· a letter of credit is defined as an arrangment whereby the issuing bank, acting on the inustrctions fo the buyer, is to pay, accept, or negotiate bills of exchange drawn by the beneficiary against documents provided by the seller.  

· Process: 4 parties: Buyer, issuing bank, correspondent banker, seller 

· first, a contract is made between the buyer and the seller to sell with payment by way of letter of credit 

· second, the correspondent bank tells the seller that the letter of credit hasbeen issued in the seller's faovr. This assures the seller of payment 

· third, the seller tenders the required documents to the correspondent bank, and if the documents are exactly right, the bank must pay the seller 

· Then the correspondent bank is paid by the issuing bank, and the issuing bank gives the buyer the documents 

· The legal status of the irrevocable letter of credit may be questionable.  

· sellers prefer that the letter of credit be irrevocable, since revocable credits may be amended or cancelled at any time without notice 

· but there doesn't appear to be any consideration for the promise of the issuing bank as between the seller and the issuing bank 

· appears to be merely a standing offer.  

· some have suggested that once the letter of credit reaches the seller, it was binding.  

· the consideration is the sellers promise to send the goods forwards (?) 

· the best reason it doesn't matter is because it is simply good policy that banks honour these letters of reference 

· most academics accept this and beleive no consideration is necessary here.  

· interestingly, there is little, if any, contractual relationship between the contracts between the banks and the parties, and between the parties themselves.  

· historiclaly the documents had to be abosolutely correct for credit to be issued; there is increasingly tolerance for small discrepancies.  

· If, for some reason, the buyer procures a letter of credit, but the seller doesn't get payment or letter of credit has not been accepted as part of the contract, the buyer is still liable for payment 

Methods of Payment 

· must pay the price 

· you could pay in kind, but this results in two contracts of sale, since each good needs to be transferred 

· s. 12 allows parties to set the price, but if they fail to do so, the court may set a reasonable price 

· price may be paid in money itself, or in "paper" 

· cash, lett of credit (cash itself bing paper) 

· so normally payment occurs via an instrument 

·  a paper containing a debt: a documentary intangible 

· since we no longer trade in coins, all sales will be done through paper, and the paper represents a trade in coin 

· we also often pay via a pure intangible, where no paper is exchanged.  

· where someone transfers a tangible good, this is a sale 

· sales are a form of contract so must have all the features of a contract 

· but where someone transfers an instrument, the action is called a negotiation 

· negotiation is not a contract 

· negotiation does not require offer, acceptance, consideration, and so on. 

· it is simply the transfer of the intangible 

Time of Payment 

· not deemed to be the essence of the contract, so presumptively not a condition 

· thus late payment does not allow termination 

Kay Corporation et al. v. Dekeyser et al.  

Facts 

· P is a large company trading in life stock 

· D supply meat products 

· Agreement to ship meat to beligum 

· D was to purchase the meat but invoice P, and P was to pay the invoices and to ship the meat to the D in Belgium 

· Question is whether payment was to be on shipment, or whether, as D claims, there was to be 90 days credit.  

· P had agreed to extend credit, but required D's financial information, which D failed to forward  

· So meat was purchased, and once it arrived in Beligum, the P's bank called for payment against the documents 

· D says it gets 90 days credit with no security 

· P sold the meat at a loss 

Analysis 

· D says since the parties never agreed on a time of payment, an essential term of the contract is missing and thus the contract was a nullity.  

· but the SGA says that unless otherwise agreed, the buyer is topay at the time of delivery- payment and delivery are concurrent obligations 

· this section fills the gaps where parties neglect to agree 

· so the contract is not a nullity for lack of an essential term  

· D says here they didn't forget to agree on this term; they discussed it at length but FAILED to agree 

· this doesn't matter, in order to escape s. 32 of the SGA, the party must show that there was an agreement otherwise.  

Ratio 

· unless the parties agree otherwise, s. 32 sets out the time of payment as concurrent to delivery.  

Form of Payment - The Letter of Credit 

· allows parties at a distance to reduce their risk by having the bank take on this risk 

· banks are inherently more able to trust that delivery and payment can be affected by means of documents 

· payment and delivery are both done through negotiable instruments 

· letter of credit against a bill of lading 

Michael Doyle & Associates Ltd. v. Bank of Montreal 

Facts  

· P exports foods, suing BMO because BMO accepted a promissory note it ought not to have.  

· P sold fish to B in Holland, secured by letter of credit under which BMO was to be intermediary 

· documents need to correspond to K in order to be acceptable.  

· first 2 shipments were fine, last was rotten, and the B wanted to reject. so BBank looked at the documents to see if there was any technical variance 

· there was a defect found in the certificates of quality 

· so third transaction was rejected, and BMO was not to issue credit to P 

· Then P gets documents fixed, 4th shipment accepted, but the BBanks says the deadline for the 3rd shipment had expired.  

· So BMO had the ownership of the rejected herring, and a credit note from the Dutch bank that would not be reimbursed 

· There is a document called an advice which the P got from BMO. This lets the P know the BMO has received an irreovacle letter of credit, it listed the terms that must be met, and purported to deny any responsibility on the part of BMO 

· basically it meant that the BMO would pay P by way of a bank draft in exchange of the documents, and that BMO would then be reimbursed by the SBANK.  

· the missing document was supposedly a "health certificate" 

· facially the document provided did not look like a health caertificate, but in fact it could only have been issued if the fist were wholesome.  

· so it did meet the terms of K 

· but for transfers of documentary credit, the banker may reject it if the documents don't appear exactly right.  

Analysis 

· a banker may reject a document which does not on its face answer completely and stricty to the requirements of the credit, even though it is in fact the document called for in the contract.  

· So BMO could have rejected the documents since they didn't appear correct (although they were).  

· but having accepted them, can it now use this problem as a defence?  

· there was a draft tender with the document, which was to be paid 60 days after the bill of lading date.  

· this is an unconditional promise of the bank to pay 

· once such a document is accepted by the bank, it can't change its mind 

· once it accepted the documents, it must pay the P 

· So, BMO has a bankers lien on the goods now. The SBANK believed the documents were not good enough 

· the thing is that the bankers are not responsible for looking behind the docments- the documents ARE the transfer 

· Basically, the intermediary bank can recover in four situations 

· where the seller has falsified the documents or has been grossly negligent 

· the documents were genuine but not what the credit called for, but was not obvious.  

· the defect must be latent in order for this section to apply.  

· where the issuing bank and the intermediary bank disagree as to whether or not the documents are correct 

· basically this applies where the contract is ambigious, and the seller is trying to take advantage of an ambiguity in some way.  

· none of these apply.  

Ratio 

· Shows the operation of the letter of credit, and what can go wrong.  

· An intermediary bank can recover from the seller where the seller has acted fradulently in creating the documents, has presented documents that were genuine and appeared correct, but where not what the contract called for, or where the seller is taking advantage of an ambiguity in the different meanings of the goods as described in the contract.  

· Macdougal thought this was to show that banks are only interested in the validity of the documents, not the actual goods 

· if the documents are not absolutely correct, they needn't be accepted. 

United City Merchants (Investments Ltd. v. Royal Bank of Canada 

Facts 

· B to purchase a fiber plant from S 

· via irrevocable letter of credit, paid on rpesentation of shipping documents. 

· B arranged with Bbank to issue letter of credit to RBC as intermediary  

· The shipping day was one day later than allowed under the contract, but the loading brokers issued bills of lading fraudulently for the day before 

· The S presented the documents, but RBC refused to honor because they knew the goods had been loaded later.  

Analysis 

· this kind of agreement has four relationships going on 

· contract for sale between S and B 

· Contract between B and BBank to issue the letter of credit against documents of title.  

· The agreement between BBank and SBANK 

· the contract betweenk S and SBank where Sbank will pay to the seller the amount of credit against the required documents.  

· The agreement between S abd Sbank (here S and RBC) then is one for the exchange of documents for credit.  

· the whole points is that S has an irrevocable right to be paid on presentation of the correct documents.  

· except where S presents fraudlent documents 

· S is not going to be able to be paid where the documents are knowingly fraudlent.  

· But here, S did not know the documents were wrong- it was the shipping agent, not the seller, who fucked up.  

· RBC says it is not required to give credit where it knows one of the material facts on which the documents are based is inaccurate 

· but this would undermine the whole system of documentary credits.  

· The banks are focusing on transactions of documents, not the goods themselves.  

· where the documents are correct, they must be accepted, and if they are not correct, even to a small degree, they should be rejected.  

· RBC argues that if banks could reject for material innacuracies, this would only occur in the worst cases out of business expediancy.  

· the only interest the bank has in the goods is as security against default 

· but in this case, the "material inaccuracy" here was the lateness of shipment, which has no effect on the value of the goods and thus the bank's interest; so even if RBC's argument were accepted, it woudn't do any good. 

· RBC also suggests a "half-way house" 

· where the seller himself is innocent, but where the third-party who issues the documents did so fradulent with the intent to deceive those who might receive the documents, and the bank knows this, it is not required to accept the doucuemnts, even if the actual seller is in good faith.  

· not goign to do this either 

Ratio 

· basically except for where the seller is acting fraudulently, the confirming bank has no right to look behind the documents to assess their accuracy.  

· If the documents are facially correct and the seller is not fraudulent, the bank must accept the documents and forward the credit.  

Part XI. The Seller's Rights and Remedies 

· The seller has both personal remedies against the buyer for price or for damages, and real remedies against the goods themselves 

Real Remedies SGA s. 3, 42-51 

· There are three remedies 

· unpaid seller's lien 

· stopping the goods in transit 

· resale 

· the first two are just preliminary steps towards resale.  

Unpaid Seller's Lien 

· A fairly tranditional lein that requires the seller to have the goods or a symbol of the goods in order to have the lien.  

· s. 42 defines an unpaid seller when not paid, or paid by conditional payment where the condition was not met.  

· 43(a) gives the seller a lien on the particular goods (the goods that are the subject of the contract as long as the seller remains in possession, even if title has moved to the buyer 

· so basically the unpaid seller remains in possession, but gets a lien. 

· if the goods are surrendered at any time for any reason, the lien no longer exists- you must have continuous possession of the goods 

· if the buyer has become insolvent, the seller may also stop the goods in transit, even if there is no possession, take back the goods and put a lien on them.  

· the seller's lien allows resale of the goods, whether or not ownership remains with the seller 

· this is critical where the seller has no title, otherwise no resale wouldbe possible 

· if the seller has retained title, then the lien does no good, since the seller is already capable of passing good title.  

· s. 44 sets out some conditions which entitle the seller to retain in possession until the price has been paid 

· where the goods have been sold without a promise of credit, or if the terms of credit have expired, or if the buyer has become insolvent 

· s. 45 says that where the goods have been delivered in part, the seller may exercise a lien over the remainder.  

· not clear how this applies where the goods are to be delivered in installments 

· the lien must be over particular goods- the goods under the contract 

· so cannot apply to unascertained goods.  

· s. 46 says the lien ends once the buyer has paid 

Snagproof Ltd. v. Brody 

Facts 

· P makes clothers 

· D is a retailer 

· D made an order for a bunch of clothes to be delivered by the P 

· shipment was to be in 30 days, but no fixed time for payment or delivery.  

· P had to alter the order since no longer made boys' smocks 

· Some of the goods were invoiced, received and acecpted by the defendant 

· D pays in part, says he will finish payment on receiving the rest of the order 

· D had already resold some of the missing goods, so was angry and would not finish payment until the rest of the order was received.  

· P repudiates the rest of the contract, takes action to get the rest of the price.  

· D says that the unpaid price merely upsets the damages he suffered due to the increase in cotton prices since the K.  

Analysis 

· this contract was entire- the D could have rejected the partial delivery and insisted in full delivery, but made no objection ot the partial delivery 

· perhaps he could have also refused to pay anything until all the goods were delivered, but he didn't do that either.  

· P wants a lien, but he cannot claim a lien against the goods that have been delviered, although the contract is entire 

· Basically, where goods are delivered in instalments with separate payments for each instalment, even if this arragnement is informal, a lien cannot be claimed for the money owing on an installment already delivered against an installment that has yet to be delivered 

· so I guess P had no right to withhold the later deliveries in response to failure to be paid for earlier deliveries.  

· where there are installment delivereies, each delivery is to be treated seperately 

ratio 

· where goods are delivered in instalments with separate payments for each instalment, even if this arragnement is informal, a lien cannot be claimed for the money owing on an installment already delivered against an installment that has yet to be delivered 

· s. 45 in BC may avoid this problem, since you can exercise a lien for a part delivery 

· without s. 45, at commonlaw you cannot exercise the lien for goods you don't have possession of over the goods you DO have possession of. 

· s. 45 thus remedies the problem in Snagproof 

The Right of Stoppage in Transitu 

· where the buyer is insolvent, the goods can be stopped in transit. 

· ss. 47, 48 and 49 set this out, but we are not responsible for this 

The Right of Resale 

· the most significant real remedy is the right of resale.  

· set out in s. 51 

· the lien itself doesn't rescind the original contract or affect it in any way 

· there will still be a contract between the original seller, and the original buyer, but there will also be a contract involving the new buyer 

· an unpaid seller who has exercised the right of lien can give the new buyer a title that the seller no longer has 

· the seller is not obliged to tell the new buyer about the old buyer, because the old buyer will have no claim against the new buyer.  

· the title doesn't really appear to move from the old buyer to the new buyer but rather from the seller to the new buyer 

· so the new buyer must complain to the seller 

· in the few cases where the title is deemed to have moved from the old buyer to the new buyer by way of agency, the new buyer can only complain to the old buyer.  

· really, s. 51(2) works as a defence for the new buyer against a claim from the old buyer, and a defence for the seller against the buyer (for an action regarding defective title), but it doesn't protect the seller from the old buyer 

· the old buyer could still sue for conversion 

· s. 51(2) exists to benefit the new buyer, no one else.  

· s. 51(3) says that where the goods are perishable, or if the unpaid seller gives notice of an intent to resale, and the buyer does not pay in a reasonable time, the unpaid seller may resell the goods 

· thus normally the seller must give the old buyer reasonable notice.  

· the new buyer will be fine in either case, but without notice the old buyer can sue the new buyer for conversion.  

R. V. Ward v. Bignall 

Facts 

· P wanted to sell two cars  

· D was a dealer 

· agreed to purchase them both, went off to get cash 

· D changed his mind, siad he didn't want them.  

· P sues basically, saying that the ownership of passed, and that D must pay 

· D says nope, not going to pay.  

· P can't find another purchaser at the same price for one of the cars 

· P sells the other car 

· P suing for the agreed price minus the value of the sold car.  

Analysis 

· where the seller is unpaid, he has a right to resell where he gives the buyer notice and the buyer doesn't pay in a reasonable time.  

· the D claims that he offered to buy the one car for part of the original K price, and that by refusing to take that offer, P had failed to mitigate 

· No, this was a proposal to rescind the original contract by mutual consent and enter into a new one, and the seller was free to reject this offer.  

· what can be claimed here is the difference between the contract price and the market price, not the balance of the purchase price. 

· onus on seller to show market price.  

· P says that he should be able to get the full price of the car less any net proceeds from the goods sold.  

· where one party breaches the contract such that termination is a possible remedy, the primary obligations continue to be of force until the party elects to terminate.  

· so under a contract of sale, the seller remains liable to transfer the property to the seller, and the liable remains liable to pay.  

· the sale of goods sets out that the contract of sale is not terminate simply by the seller exercising a right of lien or stoppage in transitu.  

· 51(3) says that if the seller gives notice, or if the goods are perishable, the unpaid seller may resell the goods and recover from the original buyer any loss caused by the breach of contract.  

· since time of delivery and payment is not ordinarily deemd to be of the essence, the failure of the buyer to pay is not repudiation; the seller remains obliged to deliver the goods. 

· 51(3) allows the seller to resell with notice or where goods are not- perishable.  

· here, since the seller had resold one of the cars, he could not deliver the goods to the buyer- thus he accepted the buyer's repudiation, and can only calim the difference in damages rather than the price of the car.  

Ratio 

· where the seller resells some of the goods under the contract, he has elected to accept the buyer's repudiation (failure to sell) so can only get the difference between the K price and the market price.  

· s 51(3) and s. 51(4) can act together to allow recission, and the seller can still get damages.  

Debt Claims 

· a claim for debt is essentially a claim for specific performance of the obligation to pay, though it's not technically equitable 

· since you are just requiring the other person to perform their side of the bargain, mitigation and remoteness don't come into play.  

· in a sale of goods, it is called an "action for the price" 

· it is set out in s. 52 

· (1) where the property has passed to the buyer, and the buyer wrongfully or neglectfully refuses to pay, the seller can make an action for the price 

· (2) if payment is due on a specific day, the seller can have an action for the price even if the goods haven't passed.  

· this could either be a particular date, or an event 

Standard Radio Inc. v. Sports Central Enterprises Ltd. (c.o.b. Sports Central Pro Shop) 

Facts 

· P runs Z-95, D owns/runs a fitness center 

· P is suing for 75K for fees to be paid for an advertising campaign.  

· this is an action for debt, not in damages 

· Basically D and D's representatives agreed to an ad campaign, but D was really horrible in paying for it, bouncing checks all the time 

· D also says since he didn't personally her the commercials run, he shouldn't have to pay for them.  

Analsyis 

· an action for debt is not subject to the duting to mitigate 

· if the P can show the goods/services were delivered with the expectation of payment, the law will enforce an obligation based on the contract regardless of equity, mitigation, or remoteness.  

· D argues the ads were run before the price and timeline was settled, that P "foisted" the ad campaign on him.  

· the only question here is whether D knew and promised to pay for the commercials which ran.  

Ratio 

· an action for the debt occurs where P can show goods and services were delivered with the expectation of payment on the promise of the D to pay 

· if the debt is made out, the obligation to pay will be ordered regardless of equity, mitigation or remoteness.  

· a partial payment or attempt to pay could be an acknowledgement of the debt.  

Colley v. Overseas Exporters 

Facts 

· D owes P moeny for goods 

· action is for the sum, not for damages 

· P sold D leather belting unascertained f.o.b. 

· P was to ship to D 

· But there were problems, the goods were never shipped.  

· D was to pay for shipping, and did pay 

· Neither party deliberately breached, and both attempt to meet their obligations.  

Analysis 

· the action for the price is under s. 52 of the SGA, but requires that the buyer wronfully neglect or refuse to pay the price 

· under a f.o.b. contract the goods pass from the seller to the buyer once they're actually put on board 

· but here they had yet to be put on board.  

· Mackay v. Dick suggests where under the K there is a condition precedent to the payment and delivery, and the buyer prevents the fulfilling of the condition, the contract will be satisfied and the buyer will have to pay.  

· so where the buyer makes it impossible for the seller to complete the condition precedent to the delivery and payment, the property moves to the buyer and the seller is owed payment? 

· No- the court distinguishes this, finding that in that case the property had already moved to the buyer, who just needed to test the goods prior to payment 

· the payment was conditional, but the property had already passed.  

· so it is true that if PAYMENT is conditional on something and the buyer prevents that thing from coming to pass, then the seller can make an action for the price, but only providing the goods have already passed.  

· Where property has yet to pass, the seller's action lies in damages, not in an action for the price.  

· in this case f.o.b. depends on actual shipment, shipment hadn't occured, so there can be no action for the price; he can get damages however.  

· nor can estoppel apply here to stop D from denying property has passed 

· there was no misrepresentation of fact such that he is denied reliance on the property not passing 

Ratio 

· if there is a condition precedent to the payment of the price, and the buyer does something to make sure the condition is not met, the seller may make an action for the price if the property has already passed to the buyer 

· but if the property has yet to pass, the seller is limited to an action for damages.  

· it doesn't really matter why the condition hasn't been met 

Stein Forbes and co. v. County Tailoring Company 

Facts 

· P is suing to recover sheepskin sold to the D.  

· skins were shipped in 3 lots, 2 of which were paid for.  

· the third shipment never resulted in documents moving to the D, and was outside the contract date in any case 

· although the D were called by telephone, so the court finds that to be enough.  

Analysis 

· P wants the price, even though the property has not yet moved.  

· this is because there was to be a fixed sum on delivery, and D has made the delivery impossible.  

· there is an exception where payment is expressly contingent on time rather than on delivery, that an action for the price can be made even where the goods are not delivered, but that is not what has occured here 

· The problem is at least in part is that the goods have not been ascertained, and property cannot pass unless the goods are ascertained 

· the time and point of ascertainment is based on the terms of the K, the conduct of the parties, and the circumstances of the case.  

· here the goods were not truly ascertained, since the seller only intended to deliver if he was paid; in other words, until the point that the buyer paid, the seller could have taken back or reserved the goods. The seller could still choose to dispose of the goods in a different way.  

Ratio 

· this case shows that where there is a condition precendent to payment, ie. the loading of the goods on the ship and delivery of the documents, you cannot maintain an action for the price, since the date at which the goods were to transfer has not yet been met 

s. 53: Damages for Non-Acceptance 

· 53(1) sets out that the buyer refuses to accept the goods 

· 53(2) says the seller gets the damages that flow naturally from this.  

· 53(3) sets out that the measure of damages will be the difference between the K price and the market/current price at the time the goods were to have been accepted.  

· however, in some cases there may be a "lost sale", because the buyer could have sold a good to you and the next buyer 

· this will hinge on whether the seller can prove he "lost a sale", by showing that there were more goods than buyers.  

· in terms of specific goods, ordinarily there won't be a "lost sale" unless the seller can show that another good could be slotted in instead.  

Charter v. Sullivan  

Facts 

· B agreed to buy from S a new car 

· car was licensed and ready for delivery 

· B refused to take the car because he could get a better trade in value elsewhere 

· S is claiming lost profit, while B denies any lost profit at all 

· the car B refused later sold at the same price a week later 

· S says he was denied an extra sale.  

· he would have had the second car to sell the other person 

Analysis 

· If the S could prove that he lost that second sale as a result of the default, he would be able to recover those lost profits 

· but where there is a resale, the S must show a loss of profit beyond what has been recouped by the resale. 

· if the S could show he could sell all the cars he could get, then he would be able to show a lost sale and lost profits 

· on the other hand, if he has a limited supply of cars, then it's different, because the same number of sales would be made.  

· "if a delaer had 20 cars available for sale, and 25 potential buyers, he still would make his full profit if he sold the twenty cars notwithstanding 2 or 3 purchasers defaulted." 

Ratio 

· where a buyer backs out of a sale, whether or not the seller can be said to have "lost" that sale depends on the supply of the goods 

· where there are more goods than buyers, and a buyer backs out, the seller has "lost" one of the sales 

· where there are more buyers than goods, the seller can simply resell the good to someone else, so doesn't "lose" a sale.  

· It's up for the seller to prove this 

· obviously for specific goods if someone else buys the goods there can be no question of a "lost sale".  

Victory Motors v. Bayda 

Facts 

· P sells new and used cars 

· D agreed to buy a car from P 

· once the car arrived, D decided not to accept it.  

· clearly in breach.  

· Problem here is whether D lost a sale and whether P should have to pay the commission 

Analysis 

· the question turns on the nature of the market for the cars.  

· at the time of breach, the supply of cars outnumbered the number of customers 

· so P was indeed denied an additional sale.  

· the amount of damages will be the difference between the sale price and the wholesale price, representing the amount of profit lost by the dealer 

Ratio 

· where the supply of goods outnumbres the number of customers on the market, then a refusal to accept does deprive the seller of a sale 

· in this case, the damages will be the lost profit 

· the difference between the price the seller paid for the car and the price under the contract.  

Lazenby Garages Ltd. v. Wright 

Facts 

· D is a farmer, agreed to buy secondhand BMW from P 

· D's wife convinced him no to buy it 

· 2 months later, P was able to sell it for more than D would have paid for it.  

· P is claiming for lost profits 

Analysis 

· P argues that had D accepted the car, P would have sold a different car to the second purchaser, so they were depirved a sale.  

· Used cars are not like new cars: they are not all interchangeable in the same way, and each car may sell faster or slower or not at all, and in an unpredictable way.  

· there is no "available market" on which to sell second-hand cars.  

· so we have to ask what would have arisen naturally/reasonable contemplation 

· D would not have contemplated the P would sell one less car, at most he would expect P to sell the car ata  lower cost.  

· but since they sold the goods at a higher cost, there is no damage here at all. 

Ratio 

· there is no "available market" for second hand goods, so the seller will not be deprive profits where the buyer refuses to accept.  

Part XII Transfer of Title by Non-Owner SGA ss. 26-30, 58-68 

Estoppel 

· Section 60 - 30 sets out rules about the purported transfer of title to a third party by a person who is not the owner 

· s. 26(1) codifies nemo dat quod non habet 

· The rest of the provisions set out exceptions to this principle 

· s. 16 says where the seller promises a kind of interest the seller cannot give, this ais a breach, so at least the buyer can get damages 

· but often this will not be sufficient from the buyer who would prefer the good itself.  

· most of these provisions exist to protect the buyer from the true owner 

· s. 51(2)  

· where an unpaid seller exercises lien and sells to NB, NB has a defence against OB 

· does not give S an defence against NB's claim under s. 16  

· of course NB would have no damages, because it got the title under 51(2), so not much point. 

· s. 51(3) and 51(4) protect the seller against the OB 

· s. 26 says that where the goods are sold by someone other than the true owner, the buyer gets no better title than the purported seller (nemo dat) 

· but it also includes an exception where the true owner's conduct precludes him from denying the seller's authority to sell 

· this is an estoppel- the true owner is estopped from denying the seller's authority to sell 

· this makes the contract between the true owner and the buyer 

· a bit ambiguous, so not  

Shaw and another v. Commissioner of Police of the Metropolis 

Facts 

· N bought a porsche 

· wanted to sell 

· L puprorted to buy the car on behalf of a client 

· L agreed to sell to dealer, P  

· P gave L a  draft in payment for the car.  

· L couldn't cash the draft, then disappeared 

· P was reimbursed 

· but P claims the car belongs to it anyways.  

Analysis 

· the courts often have to decide which of two innocent parties will suffer for the fraud of a third party.  

· but here, P has nothing to lose-they've been reimbursed! 

· P is arguing that since N gave L a receipt for sale, L had title 

· N says L was acting as his agent to sell the car to a third party.  

· TJ found N had never sold to L, and CA will uphold that finding 

· P is also arguing that N is estopped from being able to deny L's authority to sell.  

· N's receipt, which also said that all reights had passed to L, was a representation upon which P could rely 

· Court agrees that had P actually bought the car, they could use this section (s. 26) 

· but they did not, because property was not to pass until L had paid, and he was never scucessful paid.  

· s. 26 does not apply to an agreement to sell. It applies only where the intermeidate seller has purporte to transfer the property in the goods 

· s. 26 only applies where there has been a transfer of property; since this was just an agreement to sell, no porperty had passed.  

· since L never purported to transfer the goods, estoppel won't help the P.  

Ratio 

· s. 26 both enshrines nemo dat, and sets out that the buyer CAN acquire better title than the third party has where the owner of the goods is estopped from denying the seller's authority to sell 

· the owner having made representations that the seller had the right to sell 

· S. 26 will not apply to an agreement for sale, since under an agreement for sale, no title has actually passed.  

· however does leave open that in some cases s. 26(1) could estop the true owner from denying the transfer of title. 

s. 27 Market Overt 

· This has been eliminated everywhere but BC, and is mainly a historical curiousity 

· if goods are sold in market overt, the buyer acquires a good title to the goods as long as they are bought in good fiath without notice of any defect in the title 

· applies in the context of stolen property 

· basically all you have to do is show good faith, lack of notice, and that the goods were purchased in the market overt.  


s. 29 Revesting of Stolen Goods on Conviction of the Offender 

· if the goods are stolen, and the seller is prosecuted for theft, then the goods move back to the original owner 

· since only s. 27 market overt allows for title to transfer by stolen goods, s. 29 will only apply where the goods were acquired via s. 27.  

· the offender cannot plead guilty, and must be convicted  

· if you are the original owner and the thief pleads guilty, you are out of luck  

· a market overt is basically anywhere where people can come and shop 

· not a private sale, in otherwords.  

s. 28 Sale under Voidable title 

· merely says that where there is a contract where someone gets a property interest under a voidable contract, the contract may be rescinded 

· where there is misrepresentation, undue influence, etc, the innocent party may be able to avoid the contract altogether 

· however where the title moves to a bona fide third party, the contract may no longer be rescinded and the title is no longer voidable.  

Seller in Possession 

· s. 30(1) where the seller remains in possession of the old buyer's good, and the seller resells, a transfer to a party in good faith will take effect 

· there is no need to show a lien or unpaid seller 

· applies for all dispositions, not just sales 

· could be a sal,e security interest, lease, etc. 

· works through agency- the S is acting as the OB's agent 

· s. 30(3) applies where there is a conditional sale 

· someone is in possession, and is supposed to the get the goods, but doesn't yet have title 

· then the seller transfers again, the seller acts as agent and passes the goods.  

Pacific Motor Auction Pty. v. Motor Credits (Hire Finance) Ltd.  

Facts 

· W sells cars 

· D is the financier who finances the cars by "floor plan"  

· W buys used cars itself 

· then D buys the cars but W keeps possession 

· then W sells the cars, reimburses D, and keeps the difference.  

· D ran into fianncial difficulties, and owed P money 

· so D "sold" some of the cars to P, claiming they were unencumbered, and without paying W 

· the cars were as collateral, and D probably intended to pay back 

· But D never was able to pay it back.  

Analysis 

· P had to show it was bonafide- if it in fact knew the cars were encumbered it has no case at all.  

· P was bona fide 

· P argues that by giving W possession and making it look as if W was in fact selling the cars, D is estopped from denying W's ability to sell.  

· s. 30 says if a person who has sold goods remains in possession of thos goods, a resale or disposition to a person in good faith does have the effect of transferring title.  

· this applies in all cases where an innocent party purchases from a seller.  

· this is intended as a protection for innocent parties where estoppel gives insuffience protection 

· this section does not apply where there has been a break of physical possession.  

· there is no reason why having uninterrupted physical control, an arrangement unknown to the bonafide party should deprive that party for protection.  

· from the point of view of the buyer, it is the possession, not the ownership, that seems to vest authority to sell.  

Ratio 

· where a party who sells goods keeps physical possession of those goods, a disposition to a bona fide party will have the effect of passomg good title under s. 30 

· also sets out that the provision is intended to protect the new purchaser, not the actual owner or the seller.  

Worcester Works Finance Ltd. v. Cooden Engineering Co. Ltd.  

Facts 

· D owned a car 

· G, a rogue, wanted to buy it to reseale 

· G gave D a check.  

· G registered owner, took possession 

· check bounced thousgh 

· G got an accomplice to secure financing for the car 

· G gets money for the car, retains possession under a hire-pourchase 

· got this under accomplice's name.  

· So D reposses the car, because the check bounced 

· G for fear of discovery made several payments before stopping 

· D used the car for a while, but where P, the financing company, found out, it wanted damages for conversion for the balance of the hire-purchase price 

· P relying on the documents from G which appear to give P title.  

· D says that this falls into s. 30 

· G is a person who having sold goods to P remained in possession of them, and so a disposition as against the innocent party D was good to give title.  

Analysis 

· The excahnge of the car for the cheque was a completed sale. Everyone agrees on this.  

· When G entered into the financing arrangement with P, this was a person having sold goods, so starting to get into s. 30 

· Did he reamin in possesion of them?  

· P says this ought to mean lawful possession, and since the hire purchase arrangement was under the accomplices name, that's who should have the car.  

· G was in possession of the car against P's consent.  

· Nope; as long as G remains in possession, the nature of his title to the goods is immaterial. 

· Was the repossession a 'disposition'  

· G didn't actually deliver or transfer the car, but he did acquiesce in the repossession.  

· this was clearly a transfer back to D- D would no longer be able to sue on the cheque 

· by retaking their goods they impliedly gave up teir remedy on the cheque.  

· Clearly D did not know of the sale to P 

· Besides, P was dumb and acted purely on the word of the rogue. 

· P was a giant baby according to Denning basically 

Ratio 

· For s. 30, it doesn't not matter the nature or lawfulness of the sellers retention of possession of the goods, but the goods must be retained in possession in an uninterrupted way 

· Disposition is going to be interpreted generously, covering most transfers of goods 

Buyer in Possession 

Car and Universal Finance Co. Ltd. v. Caldwell 

Facts 

· D owned a car  

· D sold the car to N, who paid with a cheque 

· D found out quite quicly the cheque was no good and N was a fraud 

· N had left another car as security, but this car wasn't N's anyways.  

· N sold the car to M, who knew the car was stolen.  

· M sold to G and C finance, who purported to hire it to AHK, who seems to have been made up.  

· Car was then sold to P 

· Once D learned about the fraud, he went to the police and gave them all relevant info.  

· D made clear his desire to terminate the K and take back the car  

· the car was found with M, wh owouldn't give it back, but eventually D got the car as a judgment 

· But at this point the car had moved to P 

· The question is whether D had avoided the contract and got back title before the sale between M and GC. 

· otherwise, GC as a bonafide party had good title capable of passing to P.  

Analysis 

· normally in order to affirm a contract, one has to do nothing 

· in order to disaffirm however, communication is normally required.  

· but in this case, the rogue is goign to actively avoid communication.  

· does the ability of a rogue to hide deprive the victimized party of the right to rescind?  

· what the seller needs to do is establish clearly and unequivocally that he terminates the contract and is no longer to be bound by it.  

· even if he cannot communicate this decision to the seller, he may still be able to make clear he no longer wants to be bound by the contract.  

· the seller, on discovering the fraud, must take all possible steps to regain the goods even if he can't find the rogue or otherwise communicate with him.  

· The precedent is if a defrauded seller can find the car and retake it before the resale to an innocent purchaser, even if the "buyer" is never communicated with, the contract is at an end and title is restored to the seller.  

· this is an unequivocal act of elect to disaffirm the contract.  

· if communications are possible, as in where the disaffirmation is due to an innocent misrepresentation, they will ordinarily be required.  

· but the court will be more flexible where communication is impossible 

Ratio 

· normally in order to rescind a contract the seller must communicate this intention to the buyer 

· if the seller does not do this before the buyer passes on title, recission is impossible 

· however, where the buyer is a rogue or cannot otherwise be communicated with for some reason, the seller must take all possible steps to regain the goods and disaffirm the contract.  

Mercantile Agent 

· ss. 58-68 deal with disposition by agents 

· in other jurisdictions they are dealt with under the factors act.  

· under s. 59(1) where the seller actually is an agent of the true owner, but does something he or she is not authorized to do, that agent is capable of giving true title 

· where the agent transfers the goods in the ordinary course of the agency relationship, the purchaser is protected as if the agent was actually authorized to transfer 

St. John v. Horvat 

Facts 

· R delivered her van to E 

· E was to find a purchaser and make an agreement for sale, then R was to actually sell and transfer the documents 

· E sold the van to A without notifying R or getting authorization 

· A got E to keep possession, because A intended to resell 

· later A decides to start using the van, and R finds out.  

· E plead guilty to theft, but R wants the van back or damages for conversion.  

Analysis 

· does s. 29 apply in these circumstances? 

· this section allws stolen goods to be revested in to the true owner if the offender is prosecuted to conviction for theft 

· fraud is not enough -it must be theft. 

· but E got possession legally- to use 29, the purported seller must have gotten possesion but theft.  

· obiter- the requirement that the seller must be convicted of theft still applies.  

· does s. 58 give A good title?  

· where a mercantile agent is in possession of goods with the conesnt of the owner, any disposition made by the mercantile agent in the ordinary course of business gives good title for a bonafide third party 

· must show a mercantile agent 

· in posession of goods 

· with the consent of the owner 

· sale in the ordinary course of business of a mercantile agent 

· buyer in good faith and no notice.  

· selling vans was E's business, and E normally had the authority to sell vans. So E was a mercantile agent.  

· there is no need to be in possession of documentary title; pysical possession is enough 

· R clearly consented to E's possession.  

· the question of ordinary course of business depends on the percetion of the public dealing with the agent: did the agent appear to have the authority to act on behalf of the principle? 

· We are wondering whether the reasonable person would believe tha tthe agent was idsposing of goods in the ordinary course of business.  

· the fact that the mercantile agent is acting fradulently, or is actually acting outside the course of business, doesn't matter- the focus is on the perception of the reasonable public.  

· the presence or absence of documentary title is relevant only in as much as whether the absence thereof would be notice to the purchaser that the agent is not acting the ordinary course of business.  

· so. 58 appears met.  

· S. 26 

· not really necessary to consider estoppel where s. 58 is ade out, since 58 covers this situation more fully.  

Ratio 

· s. 29 allows goods that were acquired by the seller by theft to be revested in the true owner if the seller is convicted of theft 

· fraud is not sufficient- the goods must have been acquired by theft. 

· s. 58 gives good title to a bona fide purchaser without notice where the goods were acquired by a mercantile agent in possession of the goods with the consent of the true owner, and where the sale of goods occurs in the ordinary course of the agent's business 

· a person in a mercantile agent where they ordinarily have the authority to sell that kind of good for people such as the owner. (I think) 

· the ordinary course of business is to be determined by whether a reasonable person would think the agent has the authority to act on behalf of the principal.  

